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THE NEWSPAPER BEFORE THE LAW. 

Imbedded in the Constitution of every State of the Union and in 
terms substantially identical, is a guaranty of the liberty of the press 
and of the freedom of speech, invariably, I believe, coupled with a 
provision for responsibility in case of abuse.* 

Yet, strangely enough, the proposition of Charles Pinckney of 
South Carolina to insert such a clause into the Federal Constitution 
was rejected, and it was not until the First Congress set about to 
remedy the defects of the original instrument, that such a principle 
^^'as adopted as a part of the first amendment to the Constitution of 
the United States. It is there provided that Congress shall make 
no law "abridging the freedom of speech or of the press." 

So essential a characteristic of Civil Liberty does this freedom 
seem to us, that it is difficult to realize how modem is its growth and 
how tremendous a struggle it involved between government and 
press. 

And yet it was as late as 1792 that Sampson Perry, editor of the 
Argtis, was tried and convicted of criminal libel in England, for 
saying that "the House of Commons are not the real representa- 
tives of the people." 

And to this day it remains the parliamentary theory in Great 
Britain that all reporting of its proceedings is a breach of privilege, 
upon the singular ground that it tends to make members of parlia- 
ment answerable to their constituencies, rather than to their con- 
sciences. 

*That of Connecticut is found in Art I. of the Constitution: "g 5. Every 
citizen may freely speak, write and publish his sentiments on all subjects, be- 
ing responsible for tiie abuse of that liberty. § 6. No law shall ever be passed 
to curtail or restrain the liberty of speech or of the press." 
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In this and in many other ways, the common law of England 
relating to the law of libel and the supervision of the press remains 
michanged to this day. Yet prosecutions have all but ceased, for 
public opinion is really the guaranty of freedom. 

Press censorship originated in the Church of Rome, as being 
necessary to the integrity of religion and to the protection <rf the 
people against heretical teaching^. 

Pope Alexander VI. in 1501 first announced the authority of 
the Church over printed publications, and in 151 5 the Fifth Council 
of the Lateran formally decreed that no printed matter whatever 
should issue except with the written sanction of the Bishop or of the 
inquisitor of the diocese. This moral guardianship has been main- 
tained by the Congregation of the Index. 

At the Reformation, the Crown, in England, assimied the func- 
tions of press censorship formerly exercised by the Roman Church. 

In the very infancy of the art of printing it became apparent that 
a free press was incompatible with absolute government, and the 
history of the press down to the end of the i8th century is that of a 
constant struggle between the government and the people, led and 
represented by the press, toward freedom of thought and speech. 

The period of the Commonwealth was one of comparative free- 
dom, but Cromwell conceded the liberty of printing rather from 
contempt of the power and influence of the press than from higher 
motives. One of the first measures instituted after the Restoration, 
was the suppression of the newspapers. A system of licensing was 
adopted, which was not abolished until 1694.. 

Attention has been called to the fact that even at the time of the 
Revolution of 1688 so little importance was attached to the influ- 
ence of the press as a means of popular agitation and political re- 
form, that no allusion to the liberty of the press was made either 
in the Bill of Rights or in the Act of Settlement. The real develop- 
ment of the modem newspaper began at about this period, with the 
refusal to re-enact the licensing law. But the publication of politi- 
cal news remained for a long time illegal. The House of Commons 
claimed for itself as a body and for its individual members, exemp- 
tion from all criticism for official acts and conduct. 

Diflferent expedients were from time to time resorted to, to re- 
tain control over the press. Heavy taxes were laid upon circulation 
and upon advertisements, and the stamp duty was gradually in- 
creased until in the reign of George III. it had risen to 4d for each 
newspaper. 

It was not until 1853 ^^at the duty on advertisements was re- 
moved, and in 1855 the stamp duty, then of id, was abolished. 
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The attitude of the Colonial Governments in America toward 
the press was no less severe. 

Massachusetts in 1662 appointed two persons licensers of the 
press, and prohibited any publications not supervised by them. 
Even the laws were not at first published for general circulation. 
When the magistrates of Massachusetts in 1649, yielding to pop- 
ular demand, permitted them to be published, they did so under 
protest, deeming it "a hazardous experiment." 

The royal instructions to all of the colonial governors through- 
out the colonial era contained this clause : "And forasmuch as great 
inconvenience may arise by the liberty of printing within our prov- 
ince, you are to provide by all necessary orders that no person keep 
any press for printing, nor that any pamphlet, book, or other mat- 
ters whatsoever be printed without your special leave and license 
first obtained." 

With the growth of popular intelligence and means of communi- 
cation, and with the increased fullness in the development of 
national and civic life, it was inevitable that both in this country and 
in England many of the bonds which fettered the press should be 
broken. Newspapers increased rapidly in numbers and in circula- 
tion, and in so far as matters of general news and information 
were concerned, the government relaxed its control, and the 
contest resolved itself into a determination upon the part of the gov- 
ernment to prevent the publication of political news and conHnent, 
and on the part of the press to evade or defy its restrictions. 

This contest is intimately associated with — ^indeed, inseparably 
connected with — ^the development of the law of criminal libel. 

From the Restoration to 1729, newspaper reports of parlia- 
mentary proceedings were unknown. 

From that time on, numbers of printers were prosecuted every 
session for printing fragments of parliamentary speeches. It was 
the custcmi to do so as though they were imaginary, and designat- 
ing their authors by initials or nicknames. The usual fine was 
iioo. In 1764 one paper paid that sum for merely mentioning the 
name of Lord Hereford. In that year 200 criminal informations 
were filed against printers. 

Popular sympathy led to the belief that the judges were too 
harsh in their suppression of the discussion of public affairs, with 
the natural result that juries were exceedingly lenient toward the 
accused. 

Parliament, no less than the Crown, showed extreme anxiety 
to withdraw press cases from the control and cognizance of juries. 
The House of Commons, in its determination to suppress the dis- 
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cussion of public affairs, excepted libels from the list of offenses 
covered by the parliamentary privileges of its members. 

The Attorney-General, by the ex-oKcio information, was able to 
bring libel cases to trial without previous indictment by the grand 
jury. 

The test of strength then came between the court and the jury ; 
the former declaring that the question of whether the subject mat- 
ter was libelous or not was entirely one for the court, and that the 
function of the jury was only to decide whether or not the publica- 
tion had been made. 

In 1770 Woodfall was tried for publishing the letters of Junius ; 
in particular that which accused the King of cowardice. 

Lord Mansfield following in this respect a long list of eminent 
judges, declared that the question of libel or no libel was for the 
court. 

To his charge the jury replied by a verdict of "Guilty of printing 
and publishing only." This was at once set aside and a zmiire de 
novo ordered,* but meanwhile Miller, who had reprinted the letter in 
question, had been prosecuted and acquitted, to the unbounded 
gratification of the public. 

In its discomfiture the government abandoned the further trial 
of Woodfall, and by its surrender was established the right of the 
press to criticise the conduct, not merely of ministers of Parliament, 
but of the King himself. 

In 1792, largely through the influtoce of Lord Camden, Mr. Fox 
caused to be passed an act entitled "An act to remove doubts re- 
specting the functions of juries in cases of libel." 

This was not by way of amendment, but was expressly stated 
to be declaratory of the Common Law. It was declared that the 
law of England had always been as advocated by Lord Camden, and 
that in criminal proceedings the question of libel or no libel is f<^ 
the jury and not for the judge. 

By this act, the battle was all but won. 

There remained but one important change, which in this coun- 
try was worked out mainly as the result of two famous trials for 
libel; one in the Colony of New York, in 1735 ; the other also in 
New York, after it had attained statehood, in 1804. 

It was a dictum of Lord Mansfield that in criminal prosecutions 
for libel, "the greater the truth, the greater the libel." 

By this was meant that the law took cognizance of the evil 
effect of derogatory and offensive publications, as detrimental to 



* Rex v. Woodfall, 5 Burr. 2661. 
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government and as tending to provoke a breach of the peace, irre- 
spective of their truth or falsity. 

In case of a false defamatory statement, the civil courts were 
open for redress, while in many cases of aggravated and unwar- 
ranted and yet truthful attacks up<Mi reputation, there was no means 
of redress. Th^ very impossibility of disproving the statement was 
deemed likely to provoke to assault as the only means of vindica- 
tion. 

For this reason Courts would not even permit the truth to be 
shown, if the publication were made with malice and without justi- 
fication and were ot a wanton, indecent or aggravating nature. 

John Peter Zenger published in the columns of his New York 
Weekly Journal, satires and criticisms up<Mi the administration of 
Governor William Crosby, which led to his arrest and prosecution 
for criminal libel. His paper was CMxlered burned by the common 
hangman, and for nine months he lay in prison before he could 
obtain a trial. When it came Chief Justice De Lancey disbarred 
Zenger's counsel for questioning the validity of the judge's com- 
mission, and Andrew Hamilton, a noted lawyer of the day, came on 
from Philadelphia to conduct the defense. 

Zenger entered a plea of 'not guilty, admitted the publication 
and sought to justify it by proving its truth. The chief justice re- 
fused to permit this and charged the jury that the publication was 
libelous and that it was their duty to return a verdict of guilty. 
They soon brought in a verdict of not guilty. 

Mr. Hamilton's address in defense of his client and in vindica- 
tion of the liberties of the press, is deemed a classic. 

In commenting upon this case, in a recent address, Hon. H. C. 
Caldwell, presiding judge of the U. S. Circuit Court of Appeals for 
the Eighth Circuit, said: "The verdict electrified the country. 
Gouvemeur Morris, one of the ablest and most sagacious statesmen 
of the revolutionary period, dated American liberty, not from the 
Stamp Act of 1765, nor yet from the 'Boston Tea Party,' but from 
the verdict of the jury in Zenger's case. The rendition of this ver- 
dict constituted the immortalizing moment of those men's lives, and 
is the richest heritage of their descendants. If the names of these 
twelve patriots were at hand they would appear here. Their names 
should go down in history with those of the foremost patriots of the 
Revolution. This historic incident would not be complete, without 
adding that the people bore Zenger's lawyer, Hamilton, out of the 
court-room on their shoulders, and that the Common Council of 
New York gave him the freedom of the city in a gold box for his 
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gratuitous services in 'defense of the rights of mankind and the 
liberty of the press.' " * 

The other case, nearly seventy-five years later, was that of Harry 
Croswell, who was indicted in 1804 for a libel upon President 
Jeflferson.f This led to a change in the law of New York, by 
statutory enactment, permitting the truth to be given in evidence in 
all criminal prosecutions for libel. 

Alexander Hamilton, in this case, made one kA the most brilliant 
oratorical efforts of his life, and his definition of criminal libel in 
connection with political offenses, is now the accepted doctrine in 
all of the States. 

''Nothing is a libel which is written and published from good 
motives and for justifiable ends ; and to show this, the truth of the 
facts charged as libdous may be given in evidence, and this whether 
against public measures, public officers <^ private citizens." 

In nearly every one, if not all of the States, the victory won was 
guaranteed by constitutional provisions, of which that of New Yoiic 
<A 1821 is t}rpical, and perhaps the most clearly stated 

"Every citizen may freely write, speak and publish his senti- 
ments on all subjects, being responsible for the abuse of that right, 
and no law shall be passed to restrain the liberty of speech or of 
the press. In all prosecutions or indictments for libels, the truth 
may be given in evidence to the jury, and if it shall appear to the 
jury that the matter charged as libelous is true, and was published 
with good motives and for justifiable ends, the party shall be ac- 
quitted, and the jury shall have the right to determine the law and 
the fact. 

Incomplete as this outline historical sketch may be, it perhaps 
may give us a fair understanding of the present law of criminal libel 
and of the responsibility of the newspaper to the sovereignty. 

The freedom of the press means at least this, that it is to be 
exempt from censorship, and may publish what it deems proper, 
being responsible only for the abuse of that privilege. 

Censorship as a war measure, and based upon matters of State 
and public expediency, will be accepted by most persons as a justi- 
fiable exception. 

We have seen to what extent the newspaper is accountable to 
the sovereign power of the State for the abuse of the privilege ol 

* "Trial by Judge and Jury/* an address before the Missonri State Bar As- 
sociation, 60 Albany Law Journal, p. 39. The names of the jurors were fur- 
nished through the courtesy of Mr. Newman Erb, and appear in a note on 
page 40, with a reference to the pamphlet containing a report of the trial. 

f People v. Croswell— 3 Johnson's Cases, 336. 
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free publication. But in addition to this^ there is a further account- 
ability to the person defamed, to be enforced in a civil action for 
damage to his reputation. A totally different theory prevails here 
from that which pervades the criminal law. 

The liability is based upon the presumption that every man is 
entided to such reputation and standing in the community aa he 
may deserve, and that no man is legally entitied to defend an ill- 
gotten reputation, and that the publication of the truth can never 
result in a legal injury to him. While, on the one hand, the criminal 
law at one time would not even permit the truth of defamatory mat- 
ter to be shown in evidence, on the other hand, in the civil courts 
proof of the truth of the matter published is invariably a complete 
defense to the action. There are, indeed, traces of an earlier doc- 
trine more closely akin to that of the criminal law permitting the 
truth to be proved, but only in mitigation of damages, but I believe 
that there is now no exception to the rule which I have just stated, 
and which permits a newspaper to publish anything whatsoever of 
a person, with whatsoever motive, without responsibility, in a private 
action for damages, provided it is prepared when called upon to 
prove the truth of the charge. 

But this truth must always be specially set up as a defense by 
the defendant in his pleadings, and must be proved by a preponder- 
ance of evidence upon the trial. If this is not done, the truth may 
still in some cases be proved to rebut actual malice and mitigate the 
damages, but cannot bar the action. In this respect the law ex- 
tends to the press the fullest possible liberty of publication, holding 
it responsible merely for the abuse of that privilege. 

But in a great many cases — and I do not say this in contempt 
of the morality of the journalist — ^the statement complained of is 
not true. What, then, are the respective positions of the newspaper 
and its victim ? 

The full and free discussion of all public affairs and of all trials 
and proceedings of legislative, executive and judicial bodies, is 
privileged ; provided, however, that in case of judicial proceedings 
they are not ex parte, and do not hinder and obstruct the Court in 
its performance of its judicial duties, and thereby amount to a con- 
tempt of Court. 

The publication of ex parte proceedings is not privileged, says 
Judge Cooley (Cooley on Torts, p. 258), because it "tends to poison 
the source of justice and to prejudge those whom the law still pre- 
sumes to be innocent." 

But in the discussion of ordinary matters of news, there is no 
privilege accorded to the press by the common law. For the false 
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and malicious publication of matter derogatory to reputation, either 
damaging fer se or because of peculiar circumstances, there exists 
a civil liability for such damages as the jury may see fit to award, 
not, of course, exceeding the amount demanded in the complaint 
These may be intended as actual damages, the assessment of which 
must, of course, rest in the discretion of the jury, from the nature of 
the case, or, in extreme cases of wanton and malicious publications, 
exemplary damages or smart money may be included. As to a very 
large portion of a newspaper's contents, therefore, in relation par- 
ticularly to matters of local gossip and private affairs, no privilege 
exists, unless especially conferred by statute. 

Of late years, however, statutes have been enacted in a very large 
number, perhaps all, of the States, whose purpose it is to extend to 
the newspaper an additional privilege with respect to such news, if 
published in good faith, and without malice. In all such cases it is 
incumbent upon the plaintiff to prove malice as a matter of fatct, 
and it is no longer to be inferred, as in general it is, or may be, from 
the folsity and derogatory nature of the language used. The Con- 
necticut statute. Sec. 1116, reads as follows: 

''In every action for a libel, the defendant may give proof of in- 
tention ; and unless the plaintiff shall prove either malice in fact, or 
that the defendant, after having been requested by him in writing 
to retract the libelous charge, in as public a manner as that in which 
it was made, foiled to do so within a reasonable time, he shall re- 
cover nothing but such actual damage as he may have specially 
alleged and proved." 

In common speech this means that the plaintiff can recover no 
more than his actual damage unless he can prove unjustifiable pub- 
lication or a failure to retract, upon demand. 

In the case of Amott v. The Standard Association, 57 Conn., p. 
86, the Court said that this statute was enacted in the interest of 
publishers of newspapers, and intended to furnish them a measure 
of protection in the publication of current news, criticisms upon 
public men and measures, and comments upon matters of public in- 
terest. It gave the defendant a right to prove in justification that 
the publication was intended merely as an item of news or of fair 
and just criticism upon men and measures, and if he could make 
such proof, the plaintiff could recover nothing but such actual 
damage as he might have alleged and proved, unless either there 
was a refusal to retract upon written request, or the plaintiff was 
able to prove actual malice or malice in fact. In that particular case 
the libelous matter complained of was this : "Mr. Eaton might en- 
dorse a person, and he would be more likely to do so than not, but 
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he would not willingly endorse a thief, a jail-bird or a sneak like 
Amott" The defendant set up by way of "proof of intention" that 
by a mistake in punctuation, and a failure to insert a comma after 
the word jail-bird, it was made to appear that all such epithets were 
intended to apply to Amott, but such was not the intent of the pub- 
lishers. This explanation was doubtless satisfactory to the jury, for 
a verdict was given to the defendant, and the Supreme Court held 
that it was not erroneous. 

With the enormous expansion of the number and the circulation 
of newspapers, and with the occasional recklessness of the reporter 
on the scent of a sensation, it is not in the least surprising that the 
columns of the press are plentifully sprinkled with the seed of litiga- 
tion, and yet the number of libel suits is astonishingly small. Why 
is this? The answer would seem to be this : The public has become 
so accustomed to the unreliability of press statements, whether 
through error, political warfare or spite, as to give them little heed, 
and to well understand that no public man can possibly remain free 
from vilification. It is also well understood that in larg^ numbers 
of cases such false statements have little tendency to injure, and are 
readily discounted in advance. No public man can devote his 
whole life to the prosecution of libel suits, and yet, if he once began, 
he could do nothing else. It has come to be regarded undignified 
to seek redress at law, and the man would subject himself to the 
ridicule of the ccnnmunity should he take seriously the abuse which 
is heaped upon him. 

The overwhelming volume of the newspaper circulation of the 
country contains in itself a better remedy for this abuse. The most 
outrageous libels upon a member of one party are matched by 
equally untrue praises in the organs of the other, and the bewildered 
people know not what to believe, and believe nothing. Now and 
then there may be a libel so gross or touching one so exclusively 
in his private or family life, that he feels bound to resort to the 
courts, and occasionally an enormous verdict is given the plaintiff, 
but usually he is very glad to get his six cents. Such a verdict as 
this, while perhaps not generally so regarded, is really a contempt- 
uous reflection upon the influence of the defendant newspaper, for 
good or for evil. 

It may be said in general that an injunction will not issue to 
restrain the printing and publication of a threatened libel, though 
there are some exceptions where the threatened publication would 
be injurious to property; and there are scnne instances in which 
courts have issued orders in the nature of injunctions to prohibit 
the publication of testimony prior to the decision of the cause. (Am. 
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& Eng. Enc, Injunction, p. 896.) It is intimated that the courts 
have power in this way to prevent the publication of pending judi- 
cial proceedings. (Note to State v. Galloway, 98 Am. Dec, p. 419, 
and cases.) 

Such a remedy is, however, very rarely adopted, as there are 
other means of enforcing compliance equally efficacious. The G>urt 
may feel bound, from the nature of the testimony or of the case, in 
the interest of public morals, or to avoid local prejudice or 
demonstration, to prohibit the publication of testimony. In some 
jurisdictions this may be done either by an order excluding the pub- 
lic from the court room, or by an order prohibiting or regulat- 
ing the publication, declaring a violation of the order to be con- 
tempt. In such a case its violation may sometimes be so punished. 
But the most satisfactory method of control is by non-interference, 
and a punishment for contempt if the privilege of fair discussion is 
abused. 

A considerable branch of the law as to contempt of court is of 
recent growth, and is rapidly developing, having to do with news- 
paper publications in relation to the dignified and orderly conduct 
of the judicial business of the country. Contempts are divided into 
two general classes ; civil and criminal. While agreeing upon the 
classification, courts are not agreed as to the location of the division 
line. Speaking generally, the former have to do merely with the 
violation of orders of court injurious to the adverse party, as in the 
case of disobedience of injunctions, orders in relation to alimony, 
mandamus proceedings, etc. Attachment for contempt is also the 
way by which a court of equity enforces its decree. While a court 
of law grants an execution, a court of chancery issues an order re- 
quiring some act or omission of the party. As there is no way in 
which this conduct may be ccmipelled, the court must needs con- 
tent itself with the personal punishment by fine or imprisonment 
for the violation of the order. 

Criminal contempts, however, have to do with any and all acts 
which, in or out of the presence of the court, hinder, obstruct or 
impede its functions.* Actual contempts of the authority of the 
court by rude, insulting or disorderly conduct while the court is 
in session, do not as a rule present any interesting or difficult ques- 
tions of law. Another classification is into direct and constructive 
contempts. 

* "Generally, it may be said that a criminal contempt embraces all acts 
committed against the majesty of the law, and the primary purpose of their 
punishment is the vindication of public authority.'* 7 Am. and Eng. Encyl. 
of Law, ad Ed. 28. 
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There are, however, in all cases of contempts, certain peculiari- 
ties of procedure which render them a terror to the oflFender. 
Of necessity the court whose dignity is insulted must have the 
power of summary disposition of the cause, and must itself pass 
upon it. The offender is, indeed, entitled to be heard in his defense, 
and an apology is frequently accepted, but the court possesses the 
power summarily to punish by fine and imprisonment, and the judge 
to whom the insult has been personally offered is hardly in the posi- 
tion of a disinterested tribunal ; although it must be said that the 
very delicacy of the position of the court gives rise to the utmost 
caution in exercising this terrific power, and instances of its abuse 
are very rare. 

A still more peculiar characteristic is that at common law (and 
the same is in general true to-day in the absence of statute), no right 
of appeal existed in contempt cases, nor could the question of the 
action of the court be reviewed in any way. There are some excep- 
tions to this rule, where the question of whether the act done con- 
stitutes a contempt, is submitted to the court as a question of law.* 
Nor can the question be raised by a writ of habeas corpus, unless the 
judge has exceeded his jurisdiction. If he is within his jurisdiction, 
the judgment is valid, and if valid, no relief can be had upon hcAeas 
corpm. The law will not permit the question to be reviewed in that 
or in any other way, if within the jurisdiction of the court. 

The party is entitled to be heard, though only in proper person 
and not by counsel. The severity of this rule, however, is now 
generally relaxed. There is no right of trial by jury. The accused 
is given the right to purge himself of the contempt, by his answers, 
and in many States his answer under oath is conclusive as to the 
meaning and purpose of the acts done or language used. 

This brings me to a very important branch of our subject ; the 
responsibility of a newspaper to the court, under process for con- 
tempt. It is, of course, clear that a newspaper publication cannot 
be a contempt of court in the sense in which the term has heretofore 
been used, and the contempt, if it exists, is what is known as the 
constructive contempt, or, as it is sometimes said, contempt of court 
out of court. Interference with property in custodia legis; suing a 
receiver without leave of court, etc., are other instances of construc- 
tive or indirect contempts. 

I shall briefly discuss the principles which the most recent cases 
have adopted in dealing with this subject, in order to indicate the 
limitations upon the power of the press to criticise the courts and 

* Tyler v. Hamersley, 44 Conn. 393-6. 
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their doings, and to show how the Government, through its judicial 
branch, has reg^ned a very substantial part of the power which 
formerly rested to a greater extent with the executive or legislative 
department. 

Simple as these principles are as legal propositions, their ap- 
plication is sometimes exceedingly difficult, where an attempt must 
be made to fix the boundaries beyond which the public press may 
not go in publications respecting judges and judicial proceedings ; 
and, on the other hand, beyond which the judges and the courts 
may not go in restraining the freedom of the press and in punish- 
ing it as for improper interference with these proceedings, or for 
bringing them into unmerited contempt 

In addition to the power to punish any disorderly, tumultuous 
or disrespectful conduct in its presence, the court is also clothed 
with the inherent power to punish any act or publication which is 
calculated to disturb the business of the court, to impair its useful- 
ness, to interfere with its orders or process, or which tends to bring 
it into disrespect or contempt. These powers, it is conceded, so far 
as constitutional courts are concerned, not only do not owe their 
existence to legislative action, but they are not subject to destruc- 
tion by the legislative power, although their exercise may be regu- 
lated. This, at least, is the doctrine with respect to contempts in 
the presence of the court, and to interference with its process. 

Implied in the very existence of the court is the power to compel 
orderly and respectful proceedings and demeanor on the part 
of all persons coming into its presence, obedience to its judg- 
ments and mandates, and the refraining from all acts and words 
which may tend to pollute the administration of justice, or which 
may discredit the courts and judges by imputing to them dishonor- 
able motives in the discharge of their duties. Courts must have the 
power to protect and vindicate themselves and the honor of their 
judges and officials. 

With respect, however, to courts owing their existence to legis- 
lative action, the right to punish for contempt may be abridged.* 

It is usual to divide alleged contempts of courts by newspapers 
and their publications into two classes : those in which it is claimed 
that the object of the publication was to affect, or its tendency was 
naturally to affect, the decision of a pending cause ; and the other 
class including those whose apparent purpose is to bring the courts 
or their judges or other essential officers into discredit. 

As to the first class of cases, any publication pending a trial, 

* 7 Am. and Eng. Ency. of Law, p. 32. 
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whose object is to influence or terrorize either judges, prosecuting 
officers, jurors, grand jurors, witnesses, or parties, constitutes most 
clearly a contempt of court. Where, however, the case is once de- 
cided, the capacity for this particular evil ceases, and it is a matter 
oi much more difficulty to make out a case of contempt Such pub- 
lications are apt to take the form of r^ comment upon the conduct 
of the judges or jurors, and it becomes a matter of the utmost deli- 
cacy to decide whether the proper punishment is by way of a suit 
or prosecution for libel at the instance of the judge, or whether the 
attack is upon the dignity of the Court as such, so as to hinder, im- 
pede or obstruct it in the proper performance of its public duties. 

It may be said in general that it is the tendency of modem de- 
cisions, where the comment bears, no relation to the cause then 
pending, to regard the reflections as rather upon the character <rf the 
individual judge than upon the function and dignity of the Court 
Where, however, the matter does or may affect a pending case, the 
arm of the law is long, and will reach the publisher of any matter 
the tendency of which is pernicious. 

And yet we are not without decisions authorizing conmutment 
for contempt, even for ccnnment upon past proceedings, either based 
upon the common law or upon special statute.* 

So far as I know, the question of the extent to which a news- 
paper may lawfully comment upon the proceedings of a court has 
never come up before the highest court of Connecticut, and only 
one case has come to my notice in which the right has been ques- 
tioned. In that instance the accused were allowed to purge them- 
selves of contempt and were dismissed with a caution. 

A lew words in relation to two or three of the most recent cases 
may perhaps serve to illustrate the most important features of this 
doctrine in practice. A few years ago the divorce suit of Price v. 
Price was on trial in California, and the court was advised that the 
evidence would probably be of such a nature that all persons should 
be excluded frcwn the court room during the progress of the suit. 
Such an order was passed by the court, and it was further ordered 
"that no public report or publication of any character of the testi- 
mony in the case be made." The next day Mr. Shortridge, editor 
of the San Jose Mercury, published an article referring to the order 
of the court, and containing what purported to be the testimony of 
the witnesses. He was summoned to appear and show cause why 
he should not be adjudged guilty of contempt. In his answer he 
disclaimed any intention of reflecting upon the court, or of show- 

* SUte V. Morrill, 16 Ark. 384. 



Digitized by 



Google 



14 YALE LA W JOURNAL. 

ing any disrespect for it, and claimed that in publishing a fair and 
true report of the testimony and proceedings he was simply exercis- 
ing a constitutional right with which the court could not interfere, 
by order or otherwise. He was, nevertheless, judged guilty of con- 
tempt of court, and ordered to pay a fine of $ioo. The Supreme 
Court of the State {in re Shortridge, 99 Cal. 526), in a carefully con- 
sidered opinion, ruled that the statute which permitted the court 
to direct a trial in divorce cases to be private, and to exclude the 
public from the coiut room, did not go so far as to permit an order 
that no public report of the testimony should be made. There was, 
therefore, no liability for contempt in making such a publication. 
As this report contained no reflection upon the judge and nothing 
to intimidate any witnesses, or other persons connected with the 
trial, it could not constitute a contempt of court, even though the 
court had forbidden its publication, and if the publication could 
not have interfered with the full and fair investigation of the merits 
of the case, no contempt could have been committed. The proceed- 
ings of the lower court were therefore annulled. 

Another recent case,* decided in the fall of 1897, involved the 
question of how far a judge who was a candidate for re-election 
could go in the direction of punishing as for contempt the publica- 
tion of newspaper articles reflecting upon his impartiality and hon- 
esty in the trial of cases already disposed of. Judge Bailey was a 
candidate for re-election, his term expiring in January, 1898, and 
the election was to take place on the 6th of April, 1897. During the 
month of March Judge Bailey was engaged in holding court, and 
on the nth of that mcHith an article was published charging the 
judge with being extravagant in the management of the court, with 
being partial and unfair in respect to his ofiicial conduct in the trial 
of causes, and with being influenced by corrupt motives. The 
authors and publishers of the articles were summoned before Judge 
Bailey, and after a few continuances of a few hours each, an alterna- 
tive writ of prohibition from the Supreme Court was served upon 
Judge Bailey, prohibiting him from taking further cognizance of 
the contempt proceedings. He therefore stayed those proceedings, 
but adjudged the parties guilty of a new contempt in the presence 
of the court, by reason of their filing an affidavit alleging the truth 
of the original articles published by them. It being adjudged by 
the Supreme Court that both of these proceedings for ccMitempt were 
in excess of the jurisdiction of the court, the writ of prohibition was 
made absolute. The argument was pressed that such publications 

• State ex rel. Atty. Gen. v. Circuit Court of Eau Claire Co., 97 Wis. i. 
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as were the subject of investigation tended to diminish the respect 
due to the court in the trial of future causes, and thus impair its 
usefuhiess ; but it was said, this doctrine is certainly extreme. Car- 
ried to its ultimate conclusion it would call for the punishment 
of any adverse criticism on the official conduct of the sitting judge, 
and absolutely prevent all public or private discussion of court pro- 
ceedings. It is true, Judge Bailey was a candidate for re-election, 
but if he had been a candidate for any other office than that of judge, 
it would not for a moment be claimed that the publications in ques- 
tion would afford ground for any other legal action than an action 
for libel in the regular course of the law. But the claim was made, 
that because he was a judge and was holding court at the time, such 
unfavorable criticism of his past actions may be summarily pun- 
ished by the judge himself as for contempt. "Truly," says the 
court, "it must be a grievous and weighty necessity which will jus- 
tify so arbitrary a proceeding, whereby a candidate for office be- 
comes the accuser, judge and jury, and may within a few hours 
summarily punish his critic by imprisonment" 

The penalties of the law have generally fallen upon the indi- 
viduals who have personally taken part in the writing or printing 
of the objectionable matter. But in January, 1899, ^he Supreme 
Judicial Court of Massachusetts held that a corporation, as the 
prcq)rietor of a newspaper, might be adjudged guilty of contempt 
and punished by a fine, though of course not, in the nature of things, 
by imprisonment. And this, too, under circumstances quite start- 
ling at first sight. A case was upon trial before the Superior Court, 
for the assessment of damages to one Loring for land taken for 
public purposes by the town of Holden. The Telegram, in com- 
menting upon the the case, said : "The town offered Loring $80 at 
the time of the taking, but he demanded $350, and, not getting it, 
went to law." 

Words to the same effect were also published by the Gazette. 
These came to the notice of the presiding justice, who, of his own 
motion issued a summons in the name of the court to the managers 
of the papers, to show cause why the corporations should not be 
punished for contempt of court. Upon their appearance and after 
hearing, a fine of $100 was imposed upon each corporation. The 
cases were taken up by writs of errw and the judgments affirmed. 
A number of questions of practice were disposed of, and it was held 
that the publications tended to obstruct justice and prevent a fair 
trial, and so constituted contempts of court. That evidence of such 
an attempt to compromise would be inadmissible, is obvious. It is 
equally clear that if these facts came to the knowledge of the jurors. 
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they would have a tendency to prejudice them against the plaintiff, 
while the very feu:t that the publications came to the attention of 
the judge, was evidence of the probability of their reaching the 
jurors, and of their capad^ for mischief. 

It was held, too, that an executicm was a proper way by which 
to reach the corporations* property, in case the &ies were not wfl- 
lingly paid. 

In the same State, and at about the same time, Torrey G. 
Wardner, the editor of the Boston Traveler, was convicted of con- 
tempt and imprisoned for publishing serious reflections upon the 
conduct of the trial of D. W. Getchdl, an engineer of the N. Y., N. 
H. & H. R. R. G>., who was convicted of manslaughter for causing 
the accident at Sharon Station, whereby several passengers lost their 
lives. 

Threats of an appeal were made, but acting under the advice of 
friends and counsd, Wardner apologized, purged himsdf of the 
contempt, and was released. 

I have thus called attention, though with no attempt at an ex- 
haustive statement of all the problems served or to be solved, to 
the safeguards which surround the constitutional right of the 
press to freedom, as well as the limitations upon the abuse of that 
freedom and its degeneration into license. These, in turn, constitute 
the safeguards of the freedom of individual character and reputa- 
tion, and of the free and unimpeded exercise of their proper func- 
tions by the judicial, executive and legislative departments of gov- 
ernment. 

This brief history of the newspaper before the law shows many 
extraordinary changes in their relations toward each other. 

Macauley goes so far as to say : "No sooner had the press been 
emancipated from government censorship than the government 
itself fell under the censorship of the press." 

Without quite conceding this, we have at last woriced out a 
fairly satisfactory definition of that vague term "The Liberty of the 
Press" — so often and so unreasonably 2q>pealed to as a shield against 
responsibility for abuse and vituperation, and the language oi Alex- 
ander Hamilton is both comprehensive and accurate when he says : 
"The liberty of the press consists in the right to publish, with im- 
punity, truth, with good motives, and for justifiable ends, whether 
it respects government, magistracy or individuals." 

George D. Watrous. 
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THE INDETERMINATE SENTENCE.* 

If social science were not blinded by tradition nor hampered by 
custom, it would quickly establish the one right method of dealing 
with crime. Since every man's liberty is a sacred right, as fetr as it 
is consistent with the rights of his fellows, it would direct that no 
man be imprisoned unless it is dear that his freedom is dangerous 
to others, and that, when once imprisoned, no man be freed until the 
danger has ceased This is the principle of what is inexactly called 
the indeterminate sentence. When society detects an enemy, let it 
restrain him until he is reconciled to it. The best explanations and 
criticisms of this principle, in its relations to psychology, to social 
philosophy and to the facts of experience, are found in the i»t>- 
ceedings of the National Prison Association of the United States, 
especially in certain memorable addresses by Messrs. Z. R. Brock- 
way and Eugene Smith of New York, by Mr. Charles Dudley War- 
ner of Connecticut, and by Dr. Wines of Illinois. It is impossible 
within my limits to treat the several branches oi the subject in 
detail, and I shall aim simply to sum up the results established by 
the discussion, and to give some indication of the possible future 
development of the principle. 

The traditional custom is to define by law the several acts con- 
stituting crimes and to attach to each a penalty with some reference 
to the supposed guilt which it reveals. The crude and terrible penal 
codes of our ancestors prescribed death for ever}' felonious act ; but 
of minor offenders scmie forfeited their land or goods, others were 
banished, or suffered some bodily mutilation, or were sent to the 
pillory or the whipping-post. Prisons were at first regarded almost 
exclusively as places for securely detaining the accused until trial, 
and the convict until punishment But as men grew more humane, 
or at least more refined, the infliction of death and of all forms of 
torture became distasteful and rare ; and imprisonment for specified 
terms was gradually substituted. This change, the result of senti- 
ment and convenience, and not at all of any reasoned conviction 
that confinement serves a better purpose, is now almost complete 
and universal. Our penal codes assign imprisonment as a penalty 



* This article contains the substance of an address to the National Prison 
Association of the United States, at its Annual Meeting in Hartford, Septem- 
ber 25, 1899. 
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for nearly every act they forbid, but by specifying a maximum and 
a minimum term, leave it to the trial judge to fix the duration of 
imprisonment within these limits according to his view of the crimi- 
nal's deserts. 

This system has often been exposed as absurd in principle and 
as grossly wrong and injurious in practice. It is founded on the 
false notion that the state can and ought to apportion retribution 
for offenses. It requires of every criminal judge an utter impossi- 
bility, and results in gross and startling inequalities whenever an 
attempt is made to apply it. Nor does it eflfectively promote the 
sole end of criminal law, the protection of society. There are but 
two conceivable ways of protecting the community against its 
enemy, the criminal ; to disarm him or to reconcile him. But the 
time sentence does neither. It restrains him until the term ends, 
as if one should cage a man-eating tiger for a month or a year, and 
then turn him loose. There is nothing in such a sentence which tends 
to reconcile him to his fellows. It commonly aims at nothing more 
than to restrain him and hold him safely for the term, and in most 
cases he is discharged more the foe of mankind than before. 

This terrible indictment of the penal code in its traditional form 
has never been answered. It admits of no answer, and while many 
jurists and legislators still cling to the notion of graduated penalties, 
and strive in vain to develop it in harmonious systems of laws, while 
it defaces our statute-books, and its administration disgraces our 
courts, misnamed halls of justice, no intelligent man ventures to 
defend it as a principle. Its frightful inequalities, its tangled ab- 
surdities, its misleading and pernicious influence on the popular 
mind, would but be made more conspicuous and repulsive by any 
candid apologist. The method of apportioning penalties according 
to the degrees of guilt implied by defined offenses is as completely 
discredited, and is as incapable of a part in any reasoned system of 
social organization, as is the practice of astrology or the police 
against witchcraft. It holds its place merely by the tenacity of cus- 
tom and the inertia of opinion controlled by tradition. The origin 
of it was the native impulse to return evil for evil. Every brute 
and every man whose nature is brutal seeks instinctively to hurt 
those who hurt him, and the notion of retributive justice in all its 
forms is but the development of this crude instinct. The satisfac- 
tion of this sentiment by inflicting punishments proportioned to our 
estimate of guilt is no more rational than the satisfaction of the rat- 
tlesnake in biting the stick which strikes him. The thirst of the 
human animal for vengeance, when it actuates a whole community, 
and is expressed in law and executed by judicial tribunals, is dis- 
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guised, ipdeed; its coarseness is mitigated, and the disturbance of 
civil order by private feuds is avoided. But any penal code which 
attempts to inflict penalties commensurate with offenses has this 
passion for its inspiration and its source ; and is but organized lynch 
law. The character of the act is not changed by the numbers who 
commit it, and the community which deliberately injures a man 
because he has offended is at least as brutal and irrational as the 
man or the beast who impulsively avenges a wrong. The 'entire 
abandonment of retribution as a motive is the first condition of a 
civilized criminal jurisprudence. 

It follows, if prisons are to be used at all, that it must be because 
they are necessary to protect society, that is, either to disarm its 
enemy, the criminal, or to reconcile him. If he cannot with safety 
to others enjoy his freedom, he must be confined and prevented 
from practicing crime. There is no other justification for confining 
him. This principle determines at once the nature and duration of 
the confinement. The restraint must be just what is necessary to 
control him, every feature of it must be directed so as to prepare 
him, if possible, for freedom, and it must last just as long as he is 
unfit to be free. Let society hold its enemy in duress until he 
ceases to be its enemy. This rule protects the community and 
furnishes to the criminal the motive for adjusting himself to its 
order. The prisoner becomes the arbiter of his own fate. He 
carries the key of his prison in his own pocket. There is ever before 
him the definite alternative, to frame his life and character according 
to law and duty and go forth a free man among his fellows, or to 
cherish his rebellious temper and vile instincts and remain in 
durance. Hour by hour, night and day, the sense that he must 
work out his own destiny grows upon him. The strongest motive 
known to human nature gradually comes to inspire his daily 
thoughts and efforts. If he has in him a capacity, however dulled 
ot obscured, for manly exertion, foresight, ambition, it is aroused 
and developed. An enslaved people rising against oppressors, and 
fighting to the death for freedom, is esteemed a noble theme for elo- 
quence and song ; and not less inspiring to every lover of mankind 
is a band of prisoned convicts, whose hearts and lives have once 
been wasted and trodden by evil passions and brutal impulses, now 
struggling to put down these tyrants and win back for themselves 
the free light and air of manhood and of heaven. When liberty is 
thus achieved, it Mrill be valued indeed and will not lightly be lost 
again. 

But a new and noble motive does not suddenly become dominant 
in any character, least of all when it must reverse the habits of a 
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life. The convict is commonly defective in mind, often in body; 
and his particular defects must be studied by those who would sup- 
ply or remove them. That this may often be done, to an extent 
that must amaze the most sanguine believer in humanity, has been 
proved in a thousand instances, but it is a work calling for trained 
intelligence, unwearied effort, and a patience almost divine. The 
principle of the reformatory sentence, in its completeness, implies 
the conversion of the prison into an institution combining the means 
and aims of hospital, school and church, for the healing and culture 
of body, mind and will. Unattainable as is this ideal, and impracti- 
cable as the suggestion of it may seem, it is to be held in view as the 
standard by which our partial and tentative reforms must be meas- 
ured ; and just in the degree that it is approached will the possible 
beneficence of the principle be realized. 

One defect which is so common as t9 be almost characteristic of 
the convict, is the want of skill and training in any honest pursuit. 
If he is sent out into the world in this condition, he is under feariul 
pressure to return to crime, the only trade he knows ; and it is too 
much to hope that any prison-bom purpose or conviction will long 
sustain him against it. Yet the state is daily turning loose men 
whom it has held as wards for years, without giving a thought to 
their industrial education. Whatever employment it gives the 
prisoners is contrived and carried on solely for its immediate pe- 
cuniary results, or else with the political end of satisfying the dema- 
gogues who misrepresent and disgrace "organized labor." Not a 
tithe of the convicts discharged from such imprisonment are able 
to support themselves by work. But under the reformatory sen- 
tence, the prisoner is trained in the employment for which he is 
found most competent, and is released on trial, only when a self-sup- 
porting engagement is secured for him. 

It is obvious that such a system as this revolutionizes the rela- 
tions of the prisoner to all the agents of society who deal with him. 
Their aim is no longer to hold him securely in subjection, as the 
mere slave of the state, during the allotted term, then to be dis- 
charged of all responsibility for him, but they have before them the 
definite purpose to prepare him for freedom. The spirit of the 
institution undergoes a wonderful change when the reformatory 
idea supplants that of punishment. The prison of the old style 
faces the past, and forever looks backward to the crimes committed, 
of which the sentences awarded are a perpetual reminder. The 
true reformatory has turned to the future, and hears "a trumpet in 
the distance pealing news of better." On the one is inscribed, 
"Leave hope behind, all ye that enter here I" On the other, "Never 
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despair! Seek, and ye shall find. Knock and it shall be opened 
unto you." 

It is doubtless true, as far as we can judge, that there are some 
natures too degraded, usually too deformed, to be controlled by 
such motives and influences ; criminals by constitution or inveterate 
habit, who can never be fitted for free social life. If so, no good 
can come of turning them loose. The only proper disposition of 
such men is to keep them permanently under restraint. The 
habitual criminal demands for more careful study than has been 
given him, and the responsibility of society for his existence, and 
the pernicious methods commonly practiced in dealing with him, 
deserve a full examination. It is the damning reproach of our 
traditional penal system that it produces and perpetuates in the 
midst of our civilization a body of professional criminals, a large 
class of hopeless degenerates. But for the mcnnent I can only re- 
fer to them in connection with the principle of the reformatory sen- 
tence. Under the old penal codes, such human brutes and vermin 
are confined for fixed terms, long or short, according to the offenses 
which happen to be legally traced to them, and are then set free to 
plague the community until detected in other crimes. Nothing but 
universal custom could blind us to the folly of such a practice. Let 
them be confined until fit for liberty. Not that any man must be 
declared irreclaimable. Set before everyone, however depraved, 
the hope, if he can embrace it, of reforming his own character and 
life, and thus opening his prison doors, but let none free until he 
can be trusted with freedom. 

The principle of the reformatory sentence, then, is fully estab- 
lished. If imprisonment for crime is to be practiced, it is demon- 
strable that the only rational and useful form for it is under sen- 
tences terminable always and only by the prisoner's own recovery 
from that in him which has made it necessary. Why is this form 
of imprisonment not universal ? Here we are confronted by all the 
forces of a narrow and timid conservatism. The argument for the 
complete reform of criminal legislation on this basis is not refuted. 
But against every practical step which is taken or proposed in this 
direction objections are heard. Perverse custom and traditional 
prejudice voice themselves in criticisms of detail, from minds in- 
capable of grasping the system as a whole. It is necessary to meet 
such objections point by point, and by persistent reiteration of 
truths already familiar, to eradicate false habits of thought, and 
elevate the public mind to a scientific and consistent view of the 
duty of society to itself. I shall, therefore, state and examine very 
briefly, but as strongly and clearly as I can, each of the reasons 
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which have been avowed for resisting, denouncing or reversing the 
measures of reform in our criminal jurisprudence inspired by the 
principle of reformatory imprisonment. 

A frequent protest is against the favor which this system shows 
to criminals. The Elmira Reformatory, itself the creation of Mr. 
Brockway and the scene of his imperishable achievement, at once 
in rescuing regiments of men from social and moral ruin, and in 
awakening to new life the intellect and the conscience of the world 
in its dealings with its neediest wards, is among existing institutions 
the nearest approach to a prison upon the reformatory plan. The 
legislation which established and maintains it, in the light of a true 
prison science, is but a halting and half-hearted compromise with 
antiquated and barbarous traditions. But in contrast with the 
older and usual methods, it represents the foremost practical wis- 
dom of the age. It studies the physical, intellectual and moral de- 
fects which mark its inmates and which have brought them there, 
and seeks to remove these by enforcing cleanliness, education and 
habits of truth, self-control and industry. It teaches useful occu- 
pations, suggests motives to exertion, awakens the mind to a sense 
of social relations and duties, and holds ever before the prisoner the 
sweet prospect of self-earned freedom, and self-asserted manhood. 
"What?" cries the objector in horror; "shall the criminal be re- 
warded for his cruelty, his dishonesty, his lust, by opportunities and 
resources such as the free and deserving laborer cannot command ? 
Are not the bath, the school, the workshop given to these outcasts 
a premium on crime ?" The same outcry was made centuries ago, 
when the greatest of all reformers became known as the friend of 
sinners, and his reply is ours : "They that be whole need not a phy- 
sician, but they that are sick." Though it be true that the fatted 
calf is killed for the prodigal, yet the complaint and sneer of the 
elder brother meet a divine reproof. 

But the state is not instituted for the exercise of Christian philan- 
thropy. Justice and rational expediency must guide it. By what 
right can it tax the poor to give to criminals privileges which the 
poor cannot command? If the state is bound to secure to every 
man what he deserves, this objection is conclusive. In that case, 
there are countless guilty wretches both in prisons and out of them, 
who may with strong probability be held to merit nothing better 
than the Newgate and Bridewell of John Howard a century ago, or 
the worst county jail of to-day, with their horrible filth and exposure 
to physical and moral contagion. But the most consistent cham- 
pion of distributive justice towards crime will hardly plead for this 
form of it. Even he will admit that the maintenance of such abodes 
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for outcasts is a flagrant breach of the duty of society to itself ; that 
the community has no right to poison and corrupt the bodies and 
souls of those of whom it takes charge, whatever their deserts may 
be. This admission concedes, in principle, all that we ask. The state 
must not set up a blasphemous parody of the divine judgment seat, 
and assume to doom each man as he deserves. It is the agent of 
society to preserve civil order and protect persons and property; 
and, to do this, it must restrain the lawbreaker or reform him. The 
question for the statesman is, how can such restraint or reforma- 
tion be secured most efficiently and most cheaply? Reformation, 
when possible, is vastly more profitable than restraint. To ascer- 
tain when it is possible, and in such cases to effect it, there is im- 
perative need of all the apparatus of opportunity and privilege 
which has been described, though combined with the most rigid 
discipline. 

In fact, this discipline makes the reformatory terrible to the 
convict, and the requirements of personal decency, persistent labor 
and regular study, so far from being enjoyed as luxuries, are per- 
petual afilictions to him, until his lawless habits and passions are 
overcome. It is notorious that criminals as a class dread the re- 
formatory more than the worst of the antiquated prisons. Were 
their inclinations and comfort consulted, none of the costly privi- 
leges which are represented as boons to them would be provided. 
But the gate of restoration for the convict, is in every sense strait, 
and his way is narrow. The keenest suffering that can be inflicted 
on the criminal is to break up his crust of stolid indifference, and 
open his soul to its degradation. The agony of humiliation felt by 
the man struggling to escape from his dreadful past and his baser 
self is a penalty more bitter than all physical privations or blows. 
Ask the objector whether any degree of poverty or neglect would 
tempt him to exchange his life for that of the convict whom he 
regards as petted and fondled in luxury, and if he answers yes, tell 
him that the felon's cell is the place for him. 

But of late years another style of protest is more common. 
Much is heard of the intolerable cruelty of our system. Even 
among those who suppose themselves to be enlightened advocates 
of reformatory methods, there are many who refuse to accept the 
principle as universal. No legislature has ever yet enacted the inde- 
terminate sentence without qualification for all cases. Let a man 
be imprisoned for a minor offense, for which the old codes pre- 
scribed a term of six months or a year, might he not fail to earn his 
release, and so remain permanently in durance? Would not the 
possibility arise of such frightful injustice as confinement for life, 



Digitized by 



Google 



24 YALE LAW JOURNAL. 

where the laws and the common judgment of mankind have 
awarded but a shcMt imprisonment? This apprehensicm has led, 
in almost every statute authcmzing a reformatory sentence, to a pro- 
vision for the maximum term, fixed by the old retributory code; at 
the end of which the prisoner must be freed, however certain it be 
that he will plunge at once into crime. The charge of cruelty justly 
lies, not against the sentence which would restrain him, but against 
that which would dismiss him to his ruin and to the damage of 
mankind. The criticism is founded on the false notion that his 
confinement is a punishment for his offense. Unless the concep- 
tion of penalty and the thought of any relation or proportion be- 
tween it and the crime is utterly abandoned, no right thinking on 
the subject is possible. As long as a man cannot be at large with 
safety to himself and others, he must be restrained. This is the 
dictate of mercy itself, and the particular act which has first dis- 
closed to the community his character and its danger, has no bear- 
ing whatever upon the question. It is the interests of society and 
of the convict for the future, and not their memories of the past, 
which are to be conserved. 

The stronghold of the opposition to rational imprisonment, 
however, is found in a third question. How can the indeterminate 
sentence be made determinate? Who can administer it aright? 
Where is the wisdom, the knowledge of hearts, the power to read 
character, the insight into motive, sincerity, 3trength of will, the 
eye to pierce all disguises, to detect hypocrisy, to recognize manli- 
ness, to distinguish conscience and honest purpose from pretense 
and cunning? Who is equal to these things, and what mere man 
will dar^ to assume the dread responsibility, and upon his own 
judgment of his fellow's nature decide his doom? I confess that 
the decision when to terminate the indeterminate sentence, in each 
individual case, is one of the most difficult which can be imposed 
on the human mind. To make it always without error is not 
in the power of any man or body of men. The reformatory method 
with criminals will never be administered without errors, and such 
errors must work hardships. The felon of strong mind and deep 
cunning may impose on experienced keepers ; the defective man of 
unbridled passions may impress them deeply with his moral worth 
during a crisis of repentance ; while the really hopeful aspirant for 
manhood may stumble and fall countless times in his efforts ; and 
thus the less worthy may often obtain the earliest release. The 
force of the objection must be admitted without reserve. It is a 
fearful necessity that is thrown upon the state to exercise such a 
prerogative through fallible agents. 
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But it cannot be too emphatically asserted that the objection is 
not to the indeterminate sentence as a method, but to every method 
of restraining criminals. If iminisonment must be practiced, some- 
body must be vested with the power to decide who shall be impris- 
oned and how long. Assuming the necessity of the restraint, 
human minds capable of error must assign and administer it. 
Observe, then, that the objection in question applies with a thou- 
sand fc^d more force to the traditional system of retribution than 
to the scientific system of reformation. If students of humanity 
trained in the work of searching the character, stimulating the bet- 
ter motives, and watching for the growth of responsibility and con- 
science, who are in daily, hourly intercourse with their wards for 
the sole purpose of preparing them to be free, may still be deceived 
in them, what shall we say of the judge, who sees the prisoner for 
an hour or a day at his bar, and whose knowledge of him is care- 
fully limited to the single act of which he is accused? The more 
familiar we are with the practical work of penal jurisprudence, the 
more irresistibly shall we conclude that, while the difficulty of hir 
and effective administration will always be felt under any system 
of law, that difficulty amounts to utter impossibility under the cur- 
rent system of retribution ; and is indefinitely diminished under the 
reformatory plan. Thus the objection so often urged against the 
indeterminate sentence and its corollaries, becomes, when candidly 
examined, an unanswerable plea for its adopticm. 

But while this is true without reserve, while the amount of hard- 
ship, of needless suffering, of unequal and oppressive restraint, 
infficted on convicts by the caprice, ignorance and error of judicial 
tribunals, would be vastly reduced by the immediate and universal 
adoption of the general reformatory sentence, it remains true that 
the machinery for its proper administration hardly exists, and that 
the men fit to be entrusted with it are extremely rare. This ma- 
chinery and these men have yet to be produced. In the moral and 
in the intellectual world, as in the physical, it is the demand which 
brings the supply. When the war for the Union began there was 
not in the United States a general who had shown his ability to 
command a modem army. The nation experimented with those 
who promised well, trained the best of tiiem to their utmost 
capacity, and eliminated the foilures, tmtil it had a noble and effect- 
ive military hierarchy, unequaled in the world. Twenty-five years 
ago there was not on earth a man who could construct a marine 
engine, a telephone, a boot-machine or a rifle which would to-day 
be fit for use ; now there are hundreds of thousands. Let the offi- 
cers of state in charge of prisons cease to have it for their aim to 
3 
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keep the convicts in subjection and to tenxMize them into a sem- 
blance of order during foredetermined periods ; let them be sdected 
for the one work of tmderstanding these men and preparing tiiem 
for freedom, and then trained day by day in the varied and absorb- 
ing duties which the work implies ; and they will become as superior 
to their predecessors in effective influence for good and in discern- 
ment of genuine results, as the code of Christian brotherhood is 
superior in moral dignity to the barbarous code of revenge. 

An appeal is sometimes made to technical limitations of consti- 
tutional law, in order to show that the indefinite sentence is impos- 
sible under our form of government Without reviewing the 
opinion once given by the SufM-eme Court of Michigan against the 
constitutionality of the method, or the more recent decisions of the 
courts in six or seven other states affirming its constitutionality, it 
is enough now to say that the doubts long entertained on this ques- 
tion by a part of the legal profession have given way to a sub- 
stantially unanimous conviction that there is no validity in the 
objection. The overwhelming weight of judicial opinion holds that 
the legislature may assign to offenses precise and unvarying penal- 
ties, or may leave to the courts full discretion to fix them, with or 
without specified limits; and with or without conditions; that the 
pardoning power, even if constitutionally vested in the chief execu- 
tive alone, is in no respect qualified or impaired by authorizing other 
officers to ascertain when any conditions thus imposed are fulfilled ; 
that in short such determinations and the consequent release of the 
convict, are the execution of such a sentence and not an infringe- 
ment of it These principles are now so fully established that the 
rather technical quibbling which has occasionally been heard 
against them would require no mention, but for the momentous 
fact, which must not be concealed or evaded, that the savage theory 
of retribution has for generations controlled and shaped, not only 
the thoughts of men in relation to crime, but our systems of penal 
law and in some degree our written constitutions themselves, and 
long before the reconstruction of criminal jurisprudence on true 
principles can be completed, the reform will come into severe con- 
flict with the forces of time-honored prejudice and narrow conserv- 
atism entrenched in these strongholds. Let me frankly say, then, 
that while the timid beginnings of legislation in the direction of 
science and humanity which have been obtained in eight or ten 
states of the Union, providing for partial and imperfect experiments 
in reformatory imprisonment, have in no case gone further than our 
constitutions permit, or than the body of intelligent public opinion 
will sanction, yet these are but the beginnings of a revolution 



Digitized by 



Google 



THE INDETERMINATE SENTENCE. 27 

which is destined radically to change men's habits of thought con- 
cerning crime, and the attitude of society towards criminals, to 
rewrite from end to end every penal code in Christendcxn, and to 
modify and ennoble the fundamental law of every state. 

The objections which have been discussed are of course pre- 
sented by different minds in widely varied aspects and language, 
but I have tried to exhibit with p^ect candor the full strength of 
each of them, and believe the answer given to each to be in prin- 
ciple conclusive. The result of the whole discussion is that prisons 
have no use in the social econcxny, except for the single purpose of 
confining men unfit for freedom ; that convicts can never be right- 
fully imprisoned except upon proof that it is unsafe for themselves 
and for society to leave them free, and when confined can never be 
rightfully released until they show themselves fit for membership 
in a free community. The'laws of nature and of humanity in their 
universality are terrible to our weakness and narrowness. The 
most pn^essive spirit of reform hobbles lamely after their majestic 
sweep. 

In the light of this clear and demonstrated principle all that 
prison science has accomplished in the last generation towards the 
construction of a rational jurisprudence of crime is indeed but little. 
Nor can it be more than a beginning, more than a timid, halting and 
inconsistent compromise with the dreadful past of prison history, 
until public (pinion rises to a broad appreciation of the problem, 
and, with the full courage of its convictions, demands their incor- 
poration into the law of the land. We have beaten about and 
about the question, handling fragments of it, with timid apprehen- 
sion lest we are going too far in telling bits of the truth, and never 
yet daring to defy the savage spirit of retribution in every form and 
in every application. To illustrate this, let me remind you of the 
weak and inconsistent questioning heard to this day among avowed 
advocates of reform, whether the reformatory sentence is prac- 
ticable for misdemeanants. What is the difficulty? Is it not 
simply in the doubt whether they have done an3rthing which 
deserves a confinement long enough to change and establish char- 
acter? But what is this, but to fall back in our reasoning upcm the 
discarded, absurd and impossible standard of desert? That is, to 
abandon our principles entirely, and to reforge the fetters of our 
minds which we have broken? To the sound social thinker there 
are no degrees in crime, there are only grades of character. To 
classify men by the individual acts proved against them as misde- 
meanants and felons, and deal with them on radically different 
methods, is but to make of the state a great engine, first, for turn- 
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ing misdemeanants into felons^ and then for struggling to undo its 
work. For every student of our penal administratioa knows well 
that the criminal class is, generation after generation, the continual 
product of our social system, and that the most potent agency in 
its production is our method of dealing with what are called petty 
offenses, with our apparatus of county jails, police courts and short 
sentences. Unless this be swept away, we are making more mis- 
chief than our best reformatories can cure. We see that the reform- 
atory sentence is the only hopeful treatment of the felon; but 
there is something nobler and more useful than the most perfect 
measures for the reformation of ten felons ; it is the measure which 
shall prevent one man from becoming a felon. 

This thought leads at once to the larger aspects of our subject 
The fundamental principle on which the indefinite sentence rests, 
the comer stone of the fabric of rational jurisprudence, is that no 
man should be imprisoned if it is safe for himself and for society 
that he be free. Not merely is freedom a natural and universal right, 
the privation of which requires an extreme justification, no less 
than necessity, but it is always true that imprisonment, next to 
death, is the last, unworthiest use for manhood. Prison life is 
unnatural, at its best. Man is a social creature. Confinement tends 
to lower his consciousness of dignity and responsibility, to weaken 
the motives which govern his relations to his race, to impair the 
foundations of character and unfit him for independent life. To 
consign a man to prison is commonly to enroll him in the criminal 
class. This tendency is enforced and made irresistible by the con- 
ditions, discipline and associations of our common jails. When for 
these are substituted the best methods of reformatory training, 
experience shows that the evil influences of imprisonment may be 
largely mitigated, and that large numbers of inmates have a purga- 
tory instead of hell. But as long as men are bom io^ freedom and 
for social life, the most perfect prison cm earth will be but a pest- 
house furnished with the best appliances to combat and cure in the 
individual the destmctive plague which itself cherishes and perpetu- 
ates in the multitude. 

With all the solemnit}' and emphasis of which I am arable, I 
utter the profound convicticm, after twenty years of constant study 
of our priscm population, that mcn'e than nine-tenths of them ought 
never to have been confined. They are there in reality because a 
careless, indifferent, impatient community has not known what else 
to do with them, and has found it convenient thus to put them out 
of its sight. For the moment they and we are safe, and we can for- 
get them in our buying and selling, in our gcdf and tennis. But 
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each devil thus cast out soon comes back to us, with seven other 
devils worse than himself, and a recruit is made for the army of 
enemies of mankind. The highest reform of the criminal law is in 
finding other methods of dealing with offenders. In all but 
extreme cases of depravity, what is needed with the youth begin- 
ning a lawless career, is that the social motives in him be awakened 
and strengthened, that the habit of f<H-esight, the sense of responsi- 
bility, the regard for the esteem of his fellows, the sympathy with 
mankind, be aroused to constant action. It is in the social life of 
the community that this wcwk can properly be done. To learn to 
swim without touching the water is easy and natural, ccxnpared 
with learning to live as a member of a free community while 
immured in prison walls. 

Partial and incipient expressions of this principle are the custom 
of suspending sentence, now authorized by many states, the proba- 
tion law of Massachusetts, and above all the deep stirrings of mind 
and conscience among students of criminal science everywhere, all 
looking to the limiting of the practice of imprisonment within 
bounds far narrower than any of us have as yet dared to define. 
As an embryo civilization grows towards its birth, the time will 
surely come when the vcax?! mutilations of fixed terms of impris- 
cmment will seem as barbarous and antiquated as the ear-lopping, 
nose-slitting and hand-amputations of a century ago. The nature 
which shows an inclination to lawlessness will be studied and 
thoughtfully, kindly, patiently brought under social and m^al 
influences such as a true human brotherhood can exert; only the 
obstinately rebellious or dangerous characters will be ccmfined, and 
then moulded, as far as possible, into harmony with society ; while 
the irreclaimable will be permanently secluded from all opportunity 
to work mischief to others or to reproduce their kind. The 
extinction of the criminal class and the ultimate abolition of prisons 
are the ideals to be kept in view ; just as the elimination of disease 
must be the perpetual aim of medical science. 

I am painfully conscious that in this hasty outline of a great 
social truth which is but beginning a revcdution in the dark places 
of earth, so long full of the habitations of cruelty, I have failed 
even to suggest its vast scope, the infinite detail of the prospect it 
<:q>ens, and the multiplied beneficence of its promise for humanity. 
It is as if one should attempt, with black crayon, under dim light, to 
sketch the rising sun. I know also how a brief essay, the abstract 
of a discussion which would fill many volumes, takes an unseemly 
air of dogmatism, and a tone abrupt, aggressive and uncompromis- 
ing. Still wOTse, the clash with thoughts and habits rooted for 
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generations in the minds, practices and laws of every nation, pro- 
vokes the scorn with which custom and experience always &ice bare, 
unvarnished declarations of novel principles. "'These be dreams 
and visions/' cries worldly wisdom ; "fine theories without a practi- 
cal meaning; but while human nature remains, anger and greed will 
burst into crime, and crime will demand repression and punish- 
ment" 

This clamor against ideas, principles and demonstrable truths, in 
the name of practical intelligence, is the perpetual brake upon the 
wheels of progress ; and requires me to add, once for all, that there 
is no longer anything merely speculative or experimental in the 
methods we advocate, but they have already vindicated their value 
to the utmost extent of sanguine hope, wherever even tentatively 
and timidly applied. There are thousands of useful citizens among 
us who have been rescued from criminal life by their reformatory 
influences; and each of these conclusive proofe of their power is 
accessible to the sincere inquirer. The statistical records of half a 
sccM-e of improved prisons, after every allowance for their imperfec- 
tion, establish the general &ict, that the great majority of inmates 
who earn an honorable discharge from them are as sure to do well 
in after life as a greater majority of those released after fixed terms 
of confinement, under the traditional system, are sure to return to 
crime. Above all, the unanimous testimony of every governor and 
warden who has devoted himself to the work of saving men by 
these methods, is that even the condemned felon has in him, more 
often than not, the making of a law-abiding man and citizen, if 
only the state will seek to raise him, instead of crushing him. In 
short, the world of criminal jtuisprudence is already astir ; less with 
the general principles than with the accomplished facts of reforma- 
tory discipline. He whose mind is open to these &icts will not dare 
denounce as mere thecny the promise of science and the laws of 

human nature. 

Charlton T. Lbwis. 
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EVOLUTIONS FROM RADICALISM TO CON- 
SERVATISM IN THE HISTORY OF AMERICAN 
POLITICAL PARTIES.* 

A ccMnparison of the history of parties and their relation to politi- 
cal progress in Europe and America reveals three distinct lines of 
development In England there have long been two clearly defined 
parties, the one always conservative, the other always advocating 
more or less radical measures. Political progress has been attained 
through an alternation in power between the two. When conserva- 
tism has become oppressive the Liberals have been called into office 
to introduce the needed measures of *elief. When radicalism has 
gone too far, the Conservatives have been restcH-ed. Liberalism has 
extorted progress from the Conservatives, Toryism has held in check 
the Radicals. On the Continent, in most countries, there is a sim- 
ilar opposition of radical and conservative forces. Here, too, prog- 
ress has been attained through the oscillation of power. But instead 
of two well defined parties there are many. Occasionally some issue 
divides the numerous groups into two exposing camps, one radical, 
one conservative. The pressure over, the conservatives fall apart 
into two or more sections ; the radicals split up even more minutely. 
In the United States, there have been, as in England, only two im- 
portant parties. But neither is radical. There is no clear cut oppo- 
sition of progressive and conservative forces. Both parties have 
been radical and have become conservative. Progress has come 
through a series of radical movements, every step being taken by a 
new party. The step taken, the party becomes conservative. The 
next great onward impulse must create for itself a new radical party, 
drawn from the ranks of both the cdd. 

The different forces and conditions which have caused this varia- 
tion are easily distinguished on a closer examination. A knowledge 
of them is necessary for a clear understanding of the history and 
tendencies of our own political parties. 

The normal development of parties under a republican govern- 
ment is seen in England. The Tories and Whigs of the last century, 
the Conservatives and Liberals of the present are the natural out- 
growths of a parliamentary system. The logical course for political 
Mictions out of power is to unite into an organized opposition. For 

* Copyright, 1899, by the Kingsley Trust Associatioii of New Haven. 
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those which are in, more especially under a system of ministerial 
responsibility, the best mode kA defense is to join hands and stand 
or fan togeUier. The Ins and the Outs, the Government and the 
Opposition, thus force each other to make compact organizations. 
Inasmuch as in an established political system there is always con- 
flict between those who &ivor things as they are and those who wish 
for change, it is natural that the conservatives should be attracted 
to one of the parties and the forces of progress to the other. The 
conservative party is a homogeneous one; there is but one way of 
standing still. The radical party is made up of factions which tend 
to fly apart; the paths of progress are many. But if there is such 
general satisfaction with the established order that the conservative 
forces are too string to be routed by any but a combined attack, 
and there are common prindi^es of progress luring enough to draw 
together the forces of change, all minor differences laid one side, 
this tendenqr is held in check. When the radicals are in power fear 
of the opposition and of a conservative reaction will keep them 
together and weigh against rash steps. Desire to r^;ain control 
will impel the conservatives to become more progressive. Excess 
on either side will start back the pendulum of power. Such has been 
the history of parties in England. There has been at all times a 
powerful body wdl content with existing institutions and opposed 
to all change. There have been, on the other hand, frequent calls 
for reform, urgent enough to unite and give victory to the radicals. 
In the early century, the popular demand for an extended suffrage 
brought the Liberals into power and the Reform Bill was passed. 
Not wise enough to stop here they began an attack on the Church, 
the House of Lords and other established institutions. Fear of the 
destructive tendencies of the radicals caused a reaction in 1842 and 
the establishment of a strong conservative party under Peel. Four 
years later the Liberals again triumphed, united this time in the 
struggle for free trade and the repeal of the Com Laws. The defeat 
of the previous dction had had its effect on them and fear of another 
ovotum restrained their radicalism and held them well together 
during the next twenty years of power. Then under the influence 
of Gladstone more extreme doctrines began to prevail Old institu- 
tions were again vi<4ently assailed and the new radical policy was 
sternly rebuked by a temporary triumph of the opposition. The 
Conservatives had by this time learned that to keep their grasp on 
the reins they must be progressive. When the Liberals were re- 
turned to power at the next election they had not yet learned to be 
cautious and in 1886 their extreme attitude in favor of Hcxne Rule, 
Disestablishment and the Local Veto caused another reaction. 
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Again the Conservatives showed the effect of Liberal influence and 
passed important measures for the relief of rural working classes 
and for educational reform. Another change in power took place 
six years later and again at the last election the pendulum swung 
strongly to the conservative side. Thus throughout the century 
each of the parties has been united and wdl defined. No third party 
has acquired any strength. The Liberal Unionism of late years is 
but a new name for a wing of conservative proselytes. The con- 
servative party has been strong enough to force the radical forces 
to unite, and to prevent tne passage of extreme measures. The 
Liberals have had great common principles for which they could 
fight as one body. They have forced the Gmservatives to be so 
progressive that much of the real reform of the century has come 
from that party. 

This normal tendency is not confined to England. In Canada, 
for instance, the Conservatives and Liberals have alternately con- 
trolled the government; the Liberals having recentiy come into 
power after eighteen years of Conservative control. There are ex- 
amples, too, on the Continent Belgium until very recentiy has had 
but two parties. The alternation in power is well shown in the 
recent movement for a change from a highly restricted to a universal 
suffrage. The agitation for this reform brought the Liberals into 
control, and the changes were effected. Elated with this success 
they began a vigorous attack on the clerical power. In this th^ 
went too for and the first result of the reform was a decisive con- 
servative victory. In the Netherlands, Liberals and Conservatives 
have alternated for half a century, their contests centering largdy 
around religious issues. In 1883 the Liberals who of late years 
have in the main prevailed, were defeated on a too radical proposal 
for an extension of the suffrage. The Conservative party, to hoM 
the power it had gained, saw itself forced to move on a step and 
amend the constitution to meet the demands for reform. New issues 
in a few years brought the Liberals again into control. In Norway 
also there are two well formed parties. The radicals are seeking to 
aittain a separate consular and diplomatic service, the conservatives 
looking only for equal representation with Sweden. The situation 
here is complicated by the bet that the radicals are strivii^ not only 
against the oxiservatives, but against strong opposition in Sweden. 
On the whole, however, here, as in the other instances mentioned, 
the same tendency is seen as in England. 

On the Continent these normal conditions are seriously modified 
by other forces. In general the same cause and the same results 
exist everywhere. The characteristic political force which has 
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swayed all the Continental nations of late years is a widespread and 
profound dissatis&tction with the existing systems of government 
There is, furthermore, as a recent writer* has pointed out, no "com- 
mon consensus of opinion" as to what is the best form of govern- 
ment. There has been neither a ccxnmon and abiding faith in exist- 
ing political institutions nor any general agreement as to what 
should be substituted for them. In some nations this has resulted 
in revolutions and counter-revolutions, radical democracies and 
monarchical reactions. One government has been tried after an- 
other and even yet there are strcmg parties entirely opposed to the 
existing order of things. In some states, even among those who 
are satisfied with the outward form, there is a bitter conflict over 
the balance of power between social classes or different races ill 
mixed under one flag. In different ways this one common charac- 
teristic works through varying local ccmditions to produce the same 
result Its effect is ever)rwhere to emphasize the tendency of the 
radical forces to fly apart, a tendency which under normal condi- 
tions is held in check by the existence of a strong conservative oppo- 
sition and an enthusiasm for some common principles of progress. 
The result is that instead of two well defined parties there are a num- 
ber of indistinct ones, often a dozen or more small and scarcely dis- 
tinguishable groups. Wherever, on the other hand, this common 
characteristic is not present and there is a general acceptance of and 
faith in the fundamental political institutions of the country, there 
the tendency is universally found to nlake towards two parties. 
There is an apparent exception to this rule in Switzerland, where 
there is a third party, the Qericals. They are the extreme con- 
servatives. The Center stands between the Right and Left, voting 
with the radicals on religious matters, in most others acting as con- 
servatives. It must be remembered, however, that there is in fact 
no real party government in Switzerland. This is partly because 
the executive branch chosen by the Federal Council merely to exe- 
cute its laws is by unwritten law non-partisan in character and so 
no party is responsible for the administration. Nor is any party 
responsible even for the legislation. By the Referendum each sep- 
arate measure may be brought before the people. The constituent 
can thus vote on the individual laws and is not confined as under 
other systems to an endorsement or rejection of a whole party 
policy. Often a member is returned to the Assembly, although the 
measures which he favored are rejected by his constituents. The 

* A. L. Lowell, Co whoM ezc«Uent work oo GoTemments and Parties in Continenul Europe I am 
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vote for rq>re8entatiye8 is entirely for men, not for measures. Local 
considerations and personal qualifications prevail and no organiza- 
tion of office seekers, on the basis of a national program, is possible. 
There is little change in the political complexion of the Assembly 
from year to year. There are in Switzerland three distinct divisions 
of opinion rather than parties. In so far as there are parties, the. 
third element is the Qerical and its existence is due to lack of agree- 
ment as to the fundamental relations of Church and State. It is true, 
also, that in Belgium a strong third party of socialists has lately 
sprung up, and that recent years have shown a maiiced tendency in 
England for the radicals to break up into groups. The Socialists in 
Belgium are largely absorbing the Liberal party. If the movement 
grows in strength, the conservative Liberals will probably join with 
their old foes in common exposition to the new radicalism, and the 
tendency is towards an eventual redistribution into two parties. 
However, the socialistic movement in Belgium, as well as in Switz- 
erland and Great Britain, may be considered indicative of a growing 
disagreement with present fundamental theories of the functions of 
government If this view proves correct, such disagreement may 
result in these countries as elsewhere, in the splitting of parties into 
groups. In England, on the whole, the present division in the lib- 
eral ranks does not seem to be necessarily permanent. Any excess 
on the part of the Conservatives, any great need of reform, would 
tmdoubtedly retmite the radicals. 

In France, where revolutions and counter-revolutions have 
marked the clash of radical and conservative forces and no form of 
government has for long held the approval of all or even a great 
part of the people, there is a hopeless subdivision of the parties. 
The Qericals, who are the logical conservatives, have until lately 
entered but little into the government of the Republic. They have 
been irreconcilable and reactionary rather than conservative. There 
has been no other large body of voters well enough satisfied with ex- 
isting conditions to be opposed to all change. The radicals, with no 
strong conservative force to oppose them, have divided and sub- 
divided, one facticm fatvoring progress in one direction, one in 
another. The French are better theorizers than organizers and there 
is little coherence in their parties. Those who think together for 
the time being vote together and the government moves on by step- 
ping from one coalition of groups to another, missing its footing 
on the average of once in less than nine months. It is true that the 
bureaux and committee systems in the Chamber of Deputies and 
the custom of Interpellations which weaken the Ministry's power 
and the requirement of a majority for election in the choice of depu- 
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ties, all tend to foster the existence of factions. Still the underlying 
reasons why there are many parties are that there is not enough 
agreement as to the political changes needed, to give any one opin- 
ion predominating influence, and that there is no conservative force 
to compel unity among the radicals. Recently the Qericals have 
grown more reconciled to the government and it is not unlikely 
that when they become entirely so, a strong conservative party may 
arise and a radical union in opposition be necessitated. In Italy 
nearly the same forces prevail. The Qericals, the natural conserva- 
tives, are not allowed to participate at all in the affairs of the Repub- 
lic, which is not recognized by the Vatican. The result is that the 
radical forces have been left unopposed in the parliament An ap- 
parently well marked division into Right and Left some thirty years 
ago» in the early days of Italian unity, was really a division of the 
radical forces. The real conservative influence existed outside of 
the government, opposing the tmification of Italy. While accom- 
plishing that object, the radicals clung pretty closely together. The 
nation once well established, the radicals were left to split into 
countless Actions — ^no great mass of people being able to unite on 
any one national issue. Groups are not even formed for principles, 
as in France, but around leaders. A group has been likened to a 
free lance fighting on his own account at the head of his band of 
retainers. There is little faith or interest in the government, no 
widespread common principles of progress, local interests predom- 
inate over national, and the only united conservative party refuses 
to have anything to do with the government In Spain there have 
been well nigh as radical and revolutionary changes in the whole 
order of government during the last century as in France. Here, 
too, there is no prevailing faith in the present system. On the one 
side are the Carlists, the reactionaries, looking for a change of 
dynasty, split into two factions. On the other side are four different 
types of Republicans, to say nothing of the Socialists, all opposed to 
the present monarchical institutions. All these are represented in 
the Cortes. Among those who really favor the existing system 
there are two quite well defined parties, radical and conservative, 
which have alternated in power. Among those who are satisfied 
the normal division of parties prevails. Those who would change 
the whole system of government and simply acquiesce in the present 
order, — ^the Carlists on the one side, the Republicans and Socialists 
on the other, — ^are divided into many groups. 

In Germany and Austria the dissatisfaction with fundamental 
institutions is of a somewhat different order. There are, as else- 
where, large bodies of voters who are entirely opposed to the pres- 
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ent political system. Besides this, there is in Germany great dis- 
satisfeiction with social conditions and in Austria a perpetual desire 
to change the balance of power between the races. In German poli- 
tics in the early days of Bismarck there was a conservative and a 
radical camp. The Fortschritt, or radical party, opposed the strong 
new government till Bismarck's success made him recognized as 
the popular champion of German unity. A portion of the party then 
became partially reconciled and the dd conservatives split up. 
These four parties have multiplied to as many as thirteen at a recent 
election. This, it is true, may be in large part due to the feict that 
there is no real party government in Germany. The executive rules 
and the parties can simply legislate ; that is, they can only criticise 
and direct, but not control the government Nevertheless the great 
obstacles to party unity are general discontent, one Action wanting 
one change, one another, and the lack of social homogeneity. The 
conservative force in Germany to-day is making toward a military 
monarchy. If this tendency grows stronger it may be sufficient to 
outweigh the centrifugal f<H-ces of discontent and class hatred, and 
compel a union between all opposition Actions. In Austria there is 
a slightly closer approximation to two parties. Tlie conservatives are 
federalists, in favor of decentralizaticm, not a real party, but a motley 
gathering of fatcticms, which unite only in the common hatred of 
one another and desire to be allowed to draw farther apart 
They are more truly reactionary than conservative, having little 
love for the existing order. On the other hand there are various 
groups of liberals favoring one form or another of closer constitu- 
tional unicm. They cannot agree as to what they want ; the early 
party of Liberals having split up about 1879, after some twelve 
years of rule. The situation is complicated with conflicting race and 
religious interests. Over these Actions the Emperor exerts prac- 
tical control of public affairs. 

An entirely different variation from the norm of party growth 
has been caused by the political fcn'ces at work in the United States. 
There is here the same tendency as in England to form two rival 
parties rather than numerous groups. There is, too, that general 
satis&tction with existing institutions which makes a strong con- 
servative party possible and the lack of which has exaggerated the 
centrifugal tendencies of radical forces on the Continent. On the 
other hand the parties are held together not by enthusiasm for com- 
mon principles as they have been in England, but by the strength 
of the organization. Tlie result of these two sets of conditions is 
that peculiar arrangement of parties in which there is no opposition 
of radicals and conservatives. Both the great parties have been for 
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many years conservative. In their origin both were radical. Each 
wrought out its own reform and became conservative. This pecu- 
liarity is caused no doubt in large part by the fact that nuticalism 
in general. has found litde footing in this country. Elsewhere the 
task of radicalism has been chiefly destructive, seeking to break 
down digarchical institutions. The great radical steps in this coun- 
try were taken before the adoption of the Constitution. Since then 
there have been no oligarchical institutions to destroy. The liberty 
which radicals of other nations have been striving for, we have long 
since attained. Our task has been not to teJair down, but to build. 
Yet there are other characteristics of radicalism which have existed 
and might continue to exist here. Radicalism is not necessarily 
destructive. It stands for progress. Progress may and will in time 
be constructive. There have been times when our parties stood dar- 
ing and determined for progress. A few years have slid by and the 
party once thorough-going and untrimming in its radicalism has be- 
come not only conservative, but cowardly. It fears and shuns all new 
issues. That political conditions have not left room for long and 
deep seated conflicts between radical and conservative principles in 
this country, that there are no thoroughly conservative aristocratic 
institutions to rouse radical ire and few great needs for reform, 
might well tend to make party feeling less intense ; it does not ex- 
plain why what radical forces there are are not grouped always in 
one party, why the party once of progress should at last come to a 
standstill and oppose all change. The distincticm between radical- 
ism and conservatism lies in the sphere of mind; some men are 
always for resting on their oars, some always for going ahead. It 
is natural, experience eyerywhere but in the United States has 
proved it almost inevitable, for the go-aheads to be in one camp 
politically and the keep-what-you've-gots in the other. Why is it 
then that here radicals and conservatives are hopelessly mixed, that 
a party cannot remain radical as elsewhere but must turn conserva- 
tive? 

Before examining the development of our parties in detail it will 
throw some light on this question to note a somewhat similar tend- 
ency in England in the recent history of the Liberal party. Up to 
the time of the Home Rule split in 1886, that party had been thor- 
oughly radical. It stood for definite principles of thorough-going 
reform. Since then there has been a remarkable change. The 
Rosebery cabinet came into power in 1892 with a clear cut and 
positive radical program. Most of the proposed measures it failed 
to carry through and then gradually abandoned. Its policy grew 
weak and uncertain. When it went out of power it could scarce be 
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deemed worthy kA the name oi Liberal Now, the party is without a 
program, without a principle. It has no great leader. It is vainly 
looking around for some unifying issue on which to swing back 
into power. The Salisbury government has had to bee turbulent 
and difficult conditions in foreign politics. The old liberal party 
under such circumstances would have been quick to find and seize 
some new issue. The present party cannot Its old radical princi- 
ples it has completdy abandoned. It stands no longer for Home 
Rule or Disestablishment, its members fear to advocate the Local 
Veto. They differ from the Conservatives only in that they are an 
opposition. The original radical party tu'ged strongly the abolishing 
of the House of Lords. Rosebery was only for weakening it by re- 
sisting its claims to a veto power. The Liberals, now, vagudy advo- 
cate a reform of the House of Lords ; which so far as it means any- 
thing is a policy diametriodly opposite to the original position of the 
Radicals. The weakness and timidity of the party is attributed to the 
lack of some strong common principle and of great leaders. No 
radical reform is so needed as to unite the progressive forces in an 
enthusiastic party. Yet how account for this sudden abandonment 
of the old principles and the reforms which once odled forth such 
enthusiasm? What has caused this evolution from radicalism to 
conservatism? True, there has been a strong popular reaction 
against radical prindi^es. But earlier Liberab did not entirely turn 
tail when the country voted against them. 

We have already referred to the tendency in late years of the 
English parliament to break up into groups and said that it does not 
seem to be necessarily permanent A new issue may create a new 
and united radical party. It is true <mi the other hand that these 
groups are still roughly united into two parties, a ccmservative and 
an oppositicm, hdd together by the force of organization. The 
opposition ceased to be radical under Rosebery. The ministr/s 
majority was precarious, the groups had to be hdd together; to 
hold them together there must be conciliation and balancing of in- 
terests; extreme measures must be abandoned. The prime object 
came to be not to legislate but to stay in power. Love of party and 
office began to triumf^ over (Mindple, organization over measures. 
Out of power, the evolution went on. Formerly great ideas and 
great leaders drew the party after them. To-day principles have 
lost their power to enthuse. There is no great leader to kindle de- 
votion to himsdf or his cause. The party is seeking merdy to 
regain power, not to effect definite reform. The Whip rules, he 
sacrifices everything to keeping the organization together. He 
dares not espouse warmly the cause of any one group for fear of 
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alienating another. So the party without a pc^cy, without a leader, 
radical no longer, is merdy an organization* The power of the 
Whip, of the organization, has risen above principles and leaders ; 
the party once fearless and radical has become cautious and timid. 
Liberalism still exists in force among the people but not among the 
political leaders. Qadstone strove for ideas, his followers are 
fighting for the organization. In time some new and dazzling issue, 
some brilliant leader arousing anew the enthusiasm in political cir- 
cles for old radical ideals, may cast into the shade the purposes and 
plans of the machine and the Liberal party become radical once 
more. Or, as is not unlikdy, the Whip may prove too strong and 
the new issue or leader may have to create an entirely new party, 
as has been the way in America. 

Another instructive example of the conservative influence of or- 
ganization and the desire for power, is seen in the political position 
of the Magyars, the dominating race in Hungary. That they keep 
together in one well organized body is essential to their self preser- 
vation against the surrounding Slavs. Through long experience 
they have learned the secrets and value oi organization. To main- 
tain unity, a conservative policy has been found necessary. At first 
they took radical ground, bitterly opposing the compromise and the 
resulting compact of union with Austria brought about by Deak 
and his followers. They sat in Parliament as irreconcilables, the 
advocates of independence and decentralization. When, in the 
course of events, the Deak party went to pieces and the Left, con- 
sisting chiefly of the Magyars, could come into power if only they 
would accept the compact, they changed front under Tisza, were 
reconciled and though nominally liberal became in reality conserva- 
tive. Previously they had stood strongly few local self government 
Now they faivor high centralization. As moderate conservatives 
they have since ruled, the only united party in Hungary, facing a 
divided opposition of mixed races. Power and unity have been 
necessary to the Magyars as a race. Quarrels and loss of power 
would mean destruction. . Before this requirement of unity and the 
demand for power radicalism had to give way. 

Nowhere, however, is this tendency so clearly illustrated as in 
the United States. This, in fetct, is the chief cause of the peculiar 
history of our party life, wherein lines of radicalism and conserva- 
tism, though sometimes sharply drawn, are quickly obliterated. The 
American is swayed not so much by ideas and theories as by love of 
power. The control of the government is in the gift of the people; 
the conflict has been not so much how it shall be exercised as 
who of the people shall exercise it. Our politician cares little 
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for principle, much for office. Our p<^tical genius is not for think- 
ing, it is for organization. Occasionally a great idea stirs us, a new 
party with a ringing platform leaps into being, the new idea is car- 
ried through (M- loses its attractiveness. Then the lust for c^ce, the 
interests of organization, become again supreme. The party <rf 
progress turns towards its past and fears to choose any new path. 

It is with the Democratic-Republican party of Jefferson that this 
tendency begins to be manifested. Parties before that, did not 
come under the peculiar influences which have moulded those which 
have followed. In the Colonies, from an early day, were Tories and 
Whigs, reflecting more or less accurately the divisions of opinion 
in the mother country. They were in no sense national organiza- 
tions. The Whigs who brought on the RevoluticMi were the first 
national party. Even here there was scarce a party in a modem 
sense, little commcMi action, no organization, simply a similarity of 
opinion and feeling. So far as it may be called a party it was 
strongly radical. Its aim was to resist the burdens of oppressive 
taxes and the policy of mcM^ and more centralized control attempted 
by England. War was not in its original program. The Revolu- 
tion was the unforeseen end of its plans and pc^cy. The aim of the 
Whigs accomplished, they ceased to be a party. Their radicalism 
culminated in war ; that over, it came to a standstill. It had been in 
no sense a constructive party. It did not now try to govern or to 
build ; it did not become conservative ; it went to pieces. Radicalism 
had nothing to offer for the future. The forces of repudiation and 
anarchy were left alone in the field. Things went from bad to 
worse until very necessity of self preservation caused a strong reac- 
tion. The forces of order drew together in a vigorous conservative 
movement. From thb common impulse sprang the great conserva- 
tive Federalist party, destined to bind together the scattering frag- 
ments of confederate existence and build up the new nation. 

The tide began to set back immediately after the end of the war. 
There were then three distinct parties, or rather shades of opinion. 
The old Tories still retaining their attachment for Great Britain 
hoped to be allowed to live on undisturbed, the past forgotten. The 
extreme Whigs, on the other hand, violently enraged against the 
Tories, wanted them driven from the state and their property con- 
fiscated. Dividing itself off from them was a group of more mod- 
erate Whigs, who, while favoring the exclusion of the Tories from 
all participation in the government, were opposed to banishment 
and confiscation. The radical Whigs were at first in a great major- 
ity. Laws of extreme harshness were passed in many states and 
the Tories forced to migrate under circumstances causing them 
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great suffering. Gradually, however, the moderates grew in 
strength, supported by such men as Adams and Hamilton. Here 
are the first beginnings of the conservative Federal party. But it 
was slow in forming. Many of the great leaders who would natur- 
ally foster it were abroad or attending to their private affairs. In 
time, however, the moderate Whigs grew more and more deter- 
mined in their stand for a strong government The financial needs 
of the country became so great that impost taxes were requested 
from the States. A strong conservative following was drawn to the 
support of this measure. In 1786, party lines were deepened by a 
wave of paper money enthus^sm which swept over the country, 
arousing the enthusiasm of tne anti-ccmservatives and winning to 
Its support a majority in seven states. In the meanwhile these anti- 
Federalist elements; — ^it is not correct to call them radicals, they 
were more anarchistic in their tendencies ; — ^were driven into more 
and more violent opposition by the effects of the creditor classes to 
enforce their legal rights in the courts, and finally broke out into 
open disorder and rioting. There was the inevitable reaction. 
Shay's Rebellion in Massachusetts, and the disgraceful conduct of 
the anti-Federalist malcontents in Rhode Island, greatly strength- 
ened the conservative movement New England had been the anti- 
Federalist stronghold. These outbreaks changed public opinion 
there in a few months. The propositions for a convention to reform 
and make stronger the government, already warmly advocated, were 
carried through. There were at this time among the conservatives 
a ntunber of influential extremists who leaned strongly towards 
monarchy. On the opposite wing were those who abhorred a m<Mi- 
archy, but did not believe in the feasibility of a commcMi representa- 
tive government, and fovored a sectional division into three separate 
confederacies where state rights would be secure. Between these 
two the great body of the party wanted a strcmger government, of 
what sort they little cared, providing order was restored. From 
these various wants grew by a series of compromises the present 
Constitution. The promulgation of that document drew sharp the 
line all over the coimtry between the Federalists and the anti-Feder- 
alists. Among the former were most of the merchants and im- 
porters of the great towns, the creditor classes, the educated, the 
great political leaders, and the old Tories who saw in a strong gov- 
ernment their only hope of personal security. Against them were 
arrayed the few who opposed the ConstituticMi on principle, swayed 
by local jealousies and fear for the welfare of the states, the second- 
rate leaders whose talents would shine more brightly in the lesser 
state arenas than in the larger field of national politics ; the debt<M^, 
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the paper money men, the persecutors of the old loyalists, and all 
elements of repudiation and anarchy. The conservative wave was 
irresistible. The Constitution was carried through. The task of 
nation building lay ahead. 

Here begins the most clearly distinguished division into con- 
servatives and radicals that has existed in the history of the United 
States. The conservatives now fovored strong centad government 
in the hands of the wealthy and educated, and a return, as far as 
possible in a republic, to the principles and forms of the English 
Constitution. The radicals fovored decentralization, a high d^free 
of local self-government combined with a weak national govern- 
ment, and the rule of the masses. Since all the wealthy, the edu- 
cated, the aristocratic, were Federalists, their opponents accused 
them bitterly of English tendencies and hankerings after a mon- 
archy, of fostering class supremacy, aping court measures, striving 
for hereditary powers and distinctions and prostituting the Treasury 
to the money power. They did, in fact, often speak fondly of the 
perfection of the English constitution, though they cannot fairly be 
accused of disloyalty to the republic either in thought or action. 
They had great distrust of the stability of the government, fearing 
the jealousies and democratic tendencies of the state governments, 
and so they took every means available to- strengthen the federal 
power. Some of them, notably Hamilton, were not averse to the 
annihilaticMi of existing states and their reconstruction on new lines. 
They distrusted, too, the judgment of the people and dreaded a 
broadening of the principles of popular representation. They were, 
in no doubtful sense, a strbngly conservative party. To the ranks 
of their opponents were gradually drawn the liberty loving, those 
who believed in state rights as a protection from central despotism, 
those who trusted the people and hated the aristocrats. They were 
fired with enthusiasm by the French struggles for liberty. Their 
opponents reviled them as Jacobins and Democrats, and prophesied 
that their advent to power would result in anarchy and destruction. 

At first the radical forces were weak. They were few and faint 
hearted. In the first congress there was no distinguishable party 
line. There was a general agreement to give the new government 
a fair trial. But gradually the anti-Federalists increased in ntunbers. 
The government from the start adopted a vigorous conservative 
policy. The funding of the national debt, the assumption of state 
debts, and the rigorous excise laws which Hamilton forced through 
in quick succession, rapidly alienated the more liberal wing of his 
followers and within a year or two a bitter party strife was in full 
£wing. The division was widened by the conflict over the National 
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Bank. Such influential men as Jefferson and Madison drew away 
and became the leaders of a radical opposition. Their sympathy 
with the French became more and more marked. Party feeling 
raged around the complicated foreign situation with extreme bitter- 
ness. The. President's proclamation of neutrality between Great 
Britain and France issued in 1793 intensified the conflict; the radi- 
cals sparing not even Washington in their scathing denunciations 
of the government's policy. The breach between the parties became 
fixed. 

For a while this French enthusiasm so helped the radicals as to 
give them a majority in Congress. But the overweening confidence 
with which the French minister Genet, reljring on this feeling, ap- 
pealed to the people in open insult of our government, combined 
with the down&dl of Robespierre and the Jacobin clubs in France, 
caused an anti-French reaction to set in. The enthusiasm of the 
Republicans b^;an to abate. Even the great unpopularity of the 
Jay treaty with Great Britain was not enough to stem the tide. The 
attempted interference in the dection of 1796 by Adet, Genet's suc- 
cessor from France, in fovor of the Republicans increased the con- 
servative swing. The Federalists not only elected Adams, but 
secured a safe majority in CcMigress. Their forces were up to this 
time united and harmonious. Under the guiding hand of Hamilton, 
the party was well organized, its policy dear cut and strcMig. The 
radicals on the other hand had been undisdplined. They had no 
common program. They had simply combated the government, 
and vilified it. They had gone to the verge of fanaddsm in their 
French sjrmpathies. What political views they had had were aim- 
less and unpractical, caught from the French doctrinaires. They 
were an unorganized but violent oppoisition rather than a party. 

From this time on a marked change took place. The strife be- 
tween Adams and Hamilton began to break up the Federalists. 
Nevertheless the insulting tone of France in the X Y Z negotia- 
tions and the near approach to war with that cotmtry which resulted, 
brought triumph to the conservative arms. In their elation the 
Federalists thought they had wcm a final victory. They pressed on 
into extremes. A rigorous Naturalization act and the Alien and 
Sedition laws were passed against the advice of their wisest leaders. 
In the outcry which was raised against these measures the conserva- 
tive leaders committed themselves irrevocably to their defense. 
They grew more and more aggressive in their pronouncements for 
a strong government The vigorous war measures they ad(^ted 
required increased taxation. Salaries were raised, federal offices 
increased. Economy was thrown to the winds. Thus the conserva- 
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tives overreached themsdves. The oi>porttiiiity for the opposition 
was at hand. Jefferson had been long on the alert, waiting just this 
opening. As Vice President, and from his home at Monticello, he 
had been quietly organizing and disciplining a great new party. He 
was the first great party organizer, a ccmsummate master. Under 
his influence the Republicans, as he odled them, were welded to- 
gether into a solid radical party. They adopted a positive policy. 
They gave up their French fovoritism and stood in opposition to the 
government's anti-French demonstrations, for strict neutrality. 
They combated British ascendency and all tendencies towards 
American centralism. They denounced vdiemently the Alien and 
Sedition laws as infringements on the rights of personal security. 
In the Virginia and Kentucky resolutions they went so far in their 
deprecation of central despotism as to promulgate the doctrine that 
the State may declare void whatever Federal acts it ccmsiders illegal. 
They opposed the war measures, and all attempts to increase the 
army and navy. They criticised the Federalists severely for their 
multiplication of offices and utter disregard of economy. The con- 
servatives had gone too for and left themselves open to attack. 
Jefferson, with a well organized radical party at his back, with a 
definite policy of reform for a battle cry was ready to take the 
chance. The election of 1800 witnessed the complete overturn of 
the conservatives and the installation of the. radicals. 

The devdopment of the Federalist and Republican parties which 
has just been outlined is worthy of particular notice because it is 
an excellent example of the normal growth of parties under a re- 
publican form of government. The country quickly divided into 
two strong, well defined parties, one in power, the other in (^posi- 
tion ; one conservative, making towards die old, one radical, striving 
for the new ; one composed of those who wished for as near a return 
as possible to the forms of Englbh Constitutional government with 
the educated and wealthy in control, the other composed of those 
who wished to go ahead and create a genuine democracy where the 
people should rule. The Federalists were on top until the excess 
of their conservatism showed the people that for progress in democ- 
racy they must turn to the radicals. Party devel(^ment up to this 
point was so typical of the norm that it could fairly have been ex- 
pected to continue along the same line. It would have seemed that 
the conservatives, strong and aggressive as they were, would con- 
tinue to be a powerful influence to restrain the Republicans, ready 
to take the control from them as soon as they went a step too for. 
The radicals came in with a strong majority, with definite principles 
of reform ; principles so radical and so warmly advocated that the 
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Federalists saw in their advent to power imminent danger of an- 
archy and disorder. So strong was this fear of radical innovations 
that they were willing to go to any length to keep in power. Their 
plan to win Burr over to their camp and choose him President in- 
stead of Jefferson when the election came into the House, seems to 
have been defeated by no sense of honor on either part, but only by 
the over astuteness of Burr. Thus the radical and conservative 
forces were in sharp conflict. The natural and ' logical sequence 
would have been a long continued struggle, now one party gaining 
the fore, now the other, and gradual progress the result. In a word, 
had no modifying forces come into play, an alternation of Radical 
and Conservative governments, such as we see in England, would 
have occurred. 

For a time, this seemed likely to be the probable course of 
events. The main body of Federalists quickly acquiesced in the 
result and set to work to organize for a vigorous fight for conserva- 
tive principles. Two or three newspapers were started by them 
with this object in view. There were no signs of permanent yielding 
on their part. Their flag was nailed to the mast. Strange to say it 
was the victorious flag that was struck. No sooner did the Repub- 
licans come into power than they began, one after another, to 
abandon their radical principles; most of them without a trial or 
even a struggle. So rapid was this surrender that in sixteen years 
not a trace of their old policy remained. When Monroe's adminis- 
tration began, in 1817, there was no longer a division between the 
parties. A few of the most extreme of the old Federalists had sung 
their death song in the Hartford Convention. The rest had been 
absorbed by the Republicans, as they fell back onto the conserva- 
tive position. The Republican party had become completely Feder- 
alized, in fact as well as in the taunts of their old opponents. 

A brief sketch of the course of the party will serve to make clear 
the completeness of this sudden evolution. The key-note of the 
policy of the anti-Federalists at the time they came into control was 
fear and hatred of the aristocratic bias which the party in power had 
been giving to the government. They were vehemently opposed 
to a strong central power. The main policy enunciated by Jeflferson 
was clear cut and definite, to reduce the Union to a league of States. 
The Constitution as a grant of powers was to be construed with 
utmost strictness. In 1800, on the eve of his election, Jefferson 
declared that "the true theory of our constitution is surely the 
wisest and best; that the States are independent as to everything 
within themselves, and united as to everything respecting foreign 
nations." Such a federation for the sole and specific purpose of 
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controlling foreign intercourse would need no expensive or elab- 
orate machinery. Thus "our general government may be reduced 
to a very simple organization and a very inexpensive one; a few 
plain duties to be performed by a few servants." Consistent with 
this conception had been at all times the action of the Republicans. 
On coming into power the Republican party in accord with its 
past and its principles stood pledged to a definite radical program, 
embracing simplicity and economy in administration with a reduc- 
tion in the number of offices ; permanent opposition to the growth 
of military power in the hands of the government ; the repeal of the 
internal taxes ; the refusal to recharter the Bank ; and above all, as 
their cardinal principles, to do absolutely nothing to strengthen the 
Federal government at the expense of the States, to exercise such 
powers only as a most strict construction of the Constitution 
allowed, and to take every step possible towards enforcing the doc- 
trine of decentralization and state rights. To secure economy by a 
reduction of offices and to repeal the fourteen year Naturalization 
Act of the Federalists were in the nature of immediate reforms, 
rather than of permanent policy. These were at once carried 
through before radicalism had lost its force. The internal taxes 
were also repealed, an inclination to hedge being shown already in 
the President's intimation that it might sometime be necessary to 
re-enact them. After the war of 1812 the taxes were again imposed ; 
under the stress of circumstances it is true, but in entire violation of 
the Republican principles of government, in accord with which Jef- 
ferson had maintained that such taxation never ought to have been 
allowed by the Constitution and never should have been enacted in 
any event. Gradually the opposition to a military establishment faded 
away. Jeflferson reluctantly increased the navy and his successors 
with less reluctance. In 1800 the Republicans had scouted the idea 
that it was necessary to have a standing army. In 1802 they estab- 
lished one of 2,500 men and in 1815 increased its strength to 10,000. 
The lessons of war forced it on them ; but they had violently op- 
posed all military encroachments when war with France was immi- 
nent in the days of John Adams. The National Bank, which they 
had so persistently declared to be unconstitutional when it was first 
chartered and stiB thought to be so when they refused to recharter it 
in 181 1, was given a new charter on an enlarged basis by a great 
Republican majority in 1816. But even more remarkable was their 
entire change of front with regard to the nature and powers of the 
central government and the construction of the Constitution. The 
men who had denied the right of the government to establish a 
bank did not stop to question its authority to acquire and rule over 
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a vast tract of land purchased from a foreign power. Congress, in 
governing this new territory, gave powers of supervision over it, 
equal to those of any monarch, to the man who had been infuriated 
by the pomp of Washington's levees. The party which had always 
maintained as its one grand fundamental principle the strict con- 
struction of the Constitution and the extreme limitation of federal 
power, allowed the President to exercise an authority fair greater 
than ever attempted by the Federalists, and approved ccMiduct of 
Jefferson's which even he himsdf believed to be unconstitutional, 
quietly neglecting to pass the amendments which he OMisidered 
necessary to validate his action. If the President is to be allowed 
to transgress or even enlarge what he believes to be his constitu- 
tional limitations whenever his party deem it necessary, on the trust 
that subsequent amendments will make it constitutional, what is left 
of state rights and strict construction ? But their surrender of prin- 
ciples did not stop here. When the offenses of Great Britain b^;an 
to be unendurable the Republicans passed the famous Embargo 
Acts. At first, perhaps, a war measure, they continued it with the 
avowed purpose of protecting our conmierce. The act affected seri- 
ously only New England States, where it worked great hardship. 
As a war measure, for a short time, it may have been within Repub- 
lican principles. Continued as it was, it was a piece of federal 
tyranny, the central government in the exercise of a paternal au- 
thority enforcing absolute contrcd over the ccnnmerce of the States, 
the majority imposing a ruinous restriction upon the liberties of a 
few. The party which had so bitterly resented the Alien and Sedi- 
tion laws as an unwarrantable attack upon personal rights now, in 
not merely regulating but entirdy destroying freedom of trade, in- 
fringes even more seriously upon the rights of property. The earlier 
measures threatened at the most the personal liberty of only a few 
individuals, the embargo ruined the business of whole sections. The 
merchants of New England resented with natural anger this attempt 
of the central government to decide what was best for their business 
and enforce its decision to their destruction. Jefferson, who had 
winked at the Whiskey Insurrection as not at most "anything more 
than riotous" and disapproved WashingtcMi's measures to suppress 
it, and who wrote the Kentucky resolutions, maintaining the right 
of the State to resist even to the utmost the tyrannous use of Federal 
power; now writes to his Secretary of War, when Boston merchants 
grew restive, to move on the first symptom of any (^position to law 
and put down at once any commotion. The party which had stood 
for the weakest sort of a Federal government and the jealous guard- 
ianship of every right of the State as the only corrective for cen- 
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tral despotism, passed the Force Bill, authorizing the free use of 
the Army and Navy in enforcing the provisions of the embargo in 
the recalcitrant States. Nor did the change of front stop even here. 
The Federal government which was to be but a league of states to 
deal with foreign relations was early urged by Jefferson to devote 
itself to the task of building all manner of internal improvements, 
with the avowed purpose of thereby cementing and strengthening 
the Union. Madison remained somewhat more true to original 
convictions. He changed ground entirely as to the advisability of 
such action and recommended it highly in the same message in 
which he advocated the ccmservative policy of an increase and more 
perfect organization of the army and navy and the establishment of 
military academies, but clung enough to the past to ccmsider consti- 
tuticmal amendments a prerequisite. The main body of the party, 
however, no longer rode the strict construction h<M^e and pressed 
forward along this line until internal improvements became a pre- 
dominent Republican principle. Similarly the policy of protection 
of manufaicturing interests which Hamilton had foreshadowed in 
1791 was taken up gradually by the Republicans as a better means 
of creating mutual interdependence between the States and strength- 
ening the Union. Strict construction would have faltered long be- 
fore adopting protection. The full extent to which this policy was 
carried in the later days of the party was in direct (^position to the 
fundamental doctrine of radical days, which made for a rapid de- 
crease of Federal powers. 

Thus every <Mie of its radical principles, the disestablishment 
of the Bank; opposition to excise laws, internal improvements, a 
standing army and a strong navy; strict construction; the jeal- 
ous preservation of state rights; and the weakening of central 
authority in every possible way ; was in a short time entirely aban- 
doned. The radical party adopted the conservative principle of 
strong government in all its details. 

This phenomenon of course may be attributed to ntunerous 
causes. The exigencies of the situation, especially during war times, 
a closer and clearer knowledge of the practical working needs of a 
government, the responsibility of power, all tended to hold the 
radicals within bounds and show them the folly of many of their 
theories. Every radical party tends to become less extreme with the 
advent of power. Many plans are given up as infeasible. Events 
show the folly of many a cherished purpose. These same forces are 
at work in every country, tending to make the action of both radi- 
cals and conservatives vary widdy from their promises. But no- 
where else have we seen a complete and absolute change of policy. 
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not only in details but in its most fundamental points. Where else 
has a radical party, under most pressing circumstances, absolutely 
surrendered its dearest principles and become conservative? Nor 
was such an entire change of front necessary tmder the circimi- 
stances. Had the Republicans thoroughly believed and trusted In 
their annotmced policy they would not so easily have given it up. 
Granted that their original program proved unwise in the course 
of events; nevertheless, had their principles been ingrained, they 
would have modified their policy only in details and remained true 
to its fundamental positions. Elsewhere, when radical plans of re- 
form work badly the reaction comes among the people, turning 
their support to the conservative party ; it does not entirely trans- 
form the radical party itself. There is an underlying cause which 
must not be left out of consideration if we would adequately account 
for the completeness of this evolution. The real and basic purpose 
of Jefferson and his followers was not to carry out their theory of 
as little central government as possible. They really cared for state 
rights and strict construction so little that they were ready to sacri- 
fice them at the first emergency. The Republicans, and Jeflferson 
in particular, were great doctrinaires. They talked eloquently, 
thecMized earnestly ; yet in practice cared not a whit iot their dogmas 
and principles. One desire inspired them all. It was the desire to 
rule, the yearning to have the power in their own hands. They had 
seen the government drifting into the control of what they looked 
upon as the aristocratic, the monarchial, British Miction. And so 
they fought with savage energy to lessen the power their foes were 
winning. When, in time, Jefferson realized that the people if united 
could win for themselves this power, he began to organize them 
into a strong, coherent party. His aim, their aim, was simply to 
wrest power from the "Monocrats," to give it to the people. What- 
ever the shibboleths they shouted, whatever the cardinal principles 
of their confessed faith, this was the c«ie common, all inspiring 
motive, to come into power, to let the people govern. That was the 
real radicalism of the Republican party. That goal won, there was 
left only to keep what had been gained. No change was wanted 
now ; their wish, only to conserve the government which had come 
into their hands. When we see that not their principles, as is com- 
mon in parties elsewhere, but the desire to rule was their prime 
motive, the startling changes of front, the sudden evolution from 
radicalism to conservatism, becomes clear and consistent. It was 
when the classes controlled the Federal government that the peo- 
ple wanted the central authority weakened. When they secured that 
control for themselves and felt sure of their ability to keep it, they 
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began to use and increase rather than diminish it. The power 
which, in the hands of their foes, they strove to weaken, in their 
own hands, they sought to strengthen. Instead of dcnng away one 
by one with the powerful instituticms builtvUp by the conservatives 
as they had promised to do, they adopted and reinforced them. 
Their real purpose was to govern, not to govern in a different way. 
The power once won for the people, the safest and surest way to 
use it was along the old, well-tried, conservative lines. Innovations 
and changes would have divided their ranks and risked their control 
over the government. So perforce they grew conservative. 

The development of the Republican party which has just been 
traced is valuable for the light it throws on the course of future 
parties. No party has ever been so thoroughly radical, none has 
ever so completely changed front. In none can we trace so easily 
the underlying cause which wrought the change. Yet in the more 
partial and confused transmutations of later parties we can now 
readily discern the same force, the same love of power and office, 
which, triumphing over love of principle, has changed them from 
radical to ccmservative. 

During the administration of Monroe, the "era of good feeling," 
there was but one party. That was the Republican, once radical, 
now become conservative. During this and the next administration 
its conservatism became more and more pronounced. The evolu- 
tion culminated in the administration of Adams. The strong 
national feeling manifested itself in a renewed impulse towards in- 
ternal improvements and the growth of a sentiment in favor of a 
high protective tariff which finally grew into Clay's American sys- 
tem. The government moreover had again fallen into the hands of 
a limited class of office holders. From Congress to Cabinet, to Presi- 
dency, was the regular progression. The executive was nominated 
by a Congressional caucus and was largely contrdled by Congress. 
A conservative body of political leaders were in full control of the 
country. But a radical reaction had set in. As far back as 1818, 
when the movement for internal improvements was gathering great 
headway, a strong current of opinion began to make back towards 
a strict construction of national powers. At about the same time 
financial panics, due largely to reckless management, caused the 
banks of Tennessee and Kentucky and ^ost of those in Ohio to sus- 
pend specie payment. They believed, more or less honestly, that their 
distress was due to the influence of the Bank of the United States, 
and publicly attributed it to that cause. This aroused intense hos- 
tility to that institution in those states ; a feeling which was recip- 
rocated with more or less intensity among all those interested in 



Digitized by 



Google 



52 YALE LAW JOURNAL. 

other state banks. Many of the States tried to weaken the Bank's 
power in every possible way. Maryland would have taxed its Balti- 
more branch out of existence had not the Supreme Court come to 
its rescue by deciding, in the case of McCulloch v. Maryland, in 
favor of the constitutionality of the Bank and against the right of 
a State to tax this branch of the national sovereignty. This feeling 
against the National Bank grew more and more widespread in 
the next ten years, fed on stories of dishcmesty in its management, 
stock-jobbing, and of other evils incited to stir up that popular an- 
tipathy to strong financial instituticms and the "money power^' 
which is always latent in the masses. Another strong foctor in this 
new radical movement was the attitude the South began to take 
towards the government. Although the Missouri Compromise had 
disposed of the slavery question for the time being, the Southerners 
had been shown on which side their interests lay. A strong govern- 
ment meant a continual menace to slavery. In the House they 
would always be in a minority, in the Senate they could only by 
perpetual endeavor keep the balance of forces. Thus anti-slavery 
forces would prevail in Congress and it behooved them to weaken 
its power over the States and individual rights as much as possible. 
So the South began to lean strcmg^y towards strict c(mstructi<m, 
state rights and weak government. The next session after the 
Missouri Compromise they introduced bills into the Senate to limit 
and decrease the Admiralty jurisdiction of the Federal Courts, to 
make the Senate the final court of appeals in all cases where a state 
is a party, and to limit the total number of Representatives to 200 ; — 
measures clearly intended to weaken the Federal government. It 
may be noted in passing, that this feeling of the South was empha- 
sized some years later by the conflict of Georgia with Federal au- 
thority in the Cherokee Indian matter. Of equal importance as a 
factor in the growth of radical sentiment was the development of 
the West. The opening up of a great extent of new territory caused 
a general expansicm of population. In the new cotmtry was room 
for all. The natural result was the development among the settlers 
of a strong sense of equality and self-reliance. Men grew strcMig, 
independent, and confident of their own powers. Democratic 
ideas had space to take firm root. The self-reliant Westerners 
began to chafe under the rule of the conservative aristocratic classes 
of the East. There was a scarcity of money among them which 
increased their jealousy of the Eastern money power. So they were 
ready to unite with the radical, adventurous elements of the older 
states in an attack on the rule of the capitalists and the Bank. This 
tendency was to some degree held in check by the desire for a sys- 
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tern of national roads, which would aid materially in the industrial 
development of the new country and by the fact that there was 
little care for state rights there. The new states owed their existence 
to the national government, they had no independent history in 
which jealousy of the Union could take root and flourish. A strong 
national sentiment was one of the most beneficial results of the 
opening up of the West. Nevertheless the radical forces were 
strong and the time was growing ripe for conservative excesses to 
drive the Westerners to unite with the South and the Eastern mal- 
contents in open outbreak. The anti-conservative feeling every- 
where was gradually being intensified by the series of decisions 
handed down from the Supreme Court under the lead of Marshall 
and Story. One by one these opinions were given out in favor of a 
liberal construction of the Constitution and a strong national gov- 
ernment. They were of inestimable service in securing to the Fed- 
eral Union the strength and coherence of a great nation. They 
served also to arouse fear and jealousy of the Federal power. 

Thus the train was laid for a general radical explosion. The 
movement which has been sketched was among the masses of the 
people. It affected little, if at all, the leaders in Congress. The 
radical party did not spring into power until more or less fortuitous 
circumstances forced a body of politicians into an anti-conservative 
opposition. When a group of leaders suddenly found themselves 
radical, they found a radical party all ready to be organized and led 
to victory. 

During the close of Monroe's administratioo there were no 
parties in Congress. Pc^tical conflict waged around the efforts of 
individual leaders to ascend to the presidency. The campaign of 
1824 was one not at all of measures, but entirely of men. The popu- 
lar choice was Jackson and he received a plurality of electoral votes. 
In the House, where the undecided election was settled, Adams was 
the logical candidate and with Clay's help was elected. The only 
conspicuous feature of the election from a pc^itical standpoint was 
the overthrow of Crawford, the Congressional candidate, and the 
caucus system, of which he was the regular ncnninee. Jackson was 
at first inclined to acquiesce pleasantly enough in the result until 
stories of a corrupt bargain between Adams and Clay made him 
believe that he had been cheated out of the presidency. His in- 
domitable ire was at once roused and iie and his managers set to 
work for the next campaign. They adopted the one comprehensive 
principle of opposition. Whatever point of attack Adams left open 
they struck for. Clay's Panama Mission, for example, roused a 
totally unwarranted storm. The trend of the administration was 
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conservative and towards high centralization. Consequently the 
Jacksonians gradually became radical. In the campaign, however, 
they announced no definite policy. On the tariff Jackson faced one 
way for one section, another for another. Their one war cry was 
that the people had been defrauded of their choice, that a wicked 
aristocracy of officeholders had by corrupt bargaining cheated the 
people's hero out of his due and thwarted the popular will. They 
wailed that the majority no longer ruled; that there was an oli- 
garchy of officeholders who forced their own way down the nation's 
throat; that the party in power was corrupt, extravagant, aristo- 
cratic, bent on crushing out the liberty of the people. The great 
radical forces which had been silently arming for ten years rose at 
once on the sounding of this battle cry. Jackson's managers, wdl 
schooled in New York politics, organized the party with extreme 
skill, holding out the bait of a division of the spoils to draw their 
forces together. The radical wave swept Jackson into office by an 
overwhelming majcMity. The. people felt that they ruled once 
more. 

The radicalism of the Jacksonian like that of the Jeffersonian up- 
rising was in its underlying motives a grasping for power. With 
Jackson, his managers, and the politicians, it was not even nominally 
a contest for principles. They came into power with their political 
creed entirely to be made. In control they took little initiative, simply 
awaiting Qay's policy that they might oppose it. With the pcrfiti- 
cians from top to bottom it was purely and simply a grab for office. 
With the people radicalism was more clear cut and genuine, yet even 
here it was not for radical policies they strove. They were, it is true, 
as a rule opposed to the "money power's" National Bank. The 
Southern element was for the most part out and out radical on 
principle. They wanted a weaker government. Yet the movement 
in its whole breadth and depth was radical in seeking not a change 
in policy but a shifting of power. How the government was con- 
ducted they cared little, well content with present policies. Their 
complaint was that it had fallen into the hands of what they chose 
to consider an aristocratic, capitalistic monopoly of office holders. 
They rose in their might to win it back to themselves. In this only 
they were radical ; this accomplished the government could go on 
in the same old lines, or as their chosen leaders should see fit to 
guide it. 

In this conception of the real radicalism of the Jacksonian party 
we are able to understand how their policy could be such a var3dng 
hodge podge of radical and conservative measures. Had the radi- 
calism been that of principle and policy it would have remained 
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clear cut and persistent, for the Whig conservative opposition was 
strong and aggressive. As it was, the real radical object was accom- 
plished in vict(M7 ; the various elements among the politicians were 
left to fight it out, until the force of organization gradually made 
the party over into ccnnplete conservatism. 

Jackson was at first inclined to take radical grounds. He 
chuckled gleefully over the way the Georgia state government de- 
fied the power of the Supreme Court ; in this case apparently favor- 
ing weak central control over the states. He at once began his bit- 
ter attack on the Bank, led on largely, it would seem, by motives of 
purely personal animosity. He vetoed a number of bills for internal 
improvements. He leaned gradually towards a reduction of the 
tariff. This was as feu* as he went in radical measures. When 
South Carolina freetraders passed the nullifying resolutions, en- 
couraged, no doubt, to a great extent by Jackson's stand for state 
rights in the Georgia and Alabama Indian troubles, they were as- 
tounded by a sudden change oi front by the President. He came 
out flat footed for the strong conservative principle expressed in 
his famous toast, "The Union ; it must be preserved." In ringing 
messages he denounced the nullification doctrine and, though com- 
promising on the tariff, pushed through Congress a Force Bill 
calculated to maintain the authority of the government by arms 
if necessary. When radicalism threatened the power in his own 
hands he at once became conservative. Although nominally op- 
posed to internal improvements, his party favored them and at- 
tached provisions for them to so many appropriation bills that 
Jackson signed away, it is said, four times more money for internal 
improvements than his predecessor Adams, the recognized cham- 
pion of that cause. This soon ceased to be an issue of any im- 
portance; it was shortly abandoned by all parties, largely because 
the growth of railroads made public roads of little value. The tariff 
was no longer a question upon which radicalism or conservatism 
took sides. It became, what it has ever since remained, a question 
in which sectionalism and conflicting business interests are the con- 
trolling factors and on which parties have taken their stand accord- 
ing to the relative strength of sectional and business interests in 
their ranks. In only one question did Jackson and his followers 
stick to a radical policy. In the overthrow of the Bank of the 
United States and the Independent Treasury scheme, they persisted 
and won out for many years. At present, however, opposition to 
the system of National Banks introduced by the Republicans dtuing 
the war, is no part of their program. The party is too anxious for 
control to cling to an unpopular radical issue on a fundamental ques- 
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tion of national powers. In all other respects the Democrats were 
much sooner given over to the conservative influences. Under 
Polk the last vestiges of radicalism, the Loco-focoism of Van 
Buren, ceased to be of account >^thout the slavery question, or- 
ganization was triumphing over the remaining vestiges of principle, 
and the party could lay no claim to being radical. The slavery in- 
terest converted the party from timid to aggressive conservatism. 

The underlying motive of the Southern element had always been 
conservative, to preserve the interest di slavery. An aristocratic, 
military, slave holding caste had sprung up in and controlled the 
South. At first their fears for slavery led them to adopt the radical 
policy in national affairs, di a weak government In the repeal of 
the Missouri Compromise in 1854 they still maintained radical prin- 
ciples and kept with them the Douglass wing which favored 
''squatter sovereignty.'' In a more essential point the South grew 
strongly conservative. In passing and enforcing the Fugitive Slave 
law it upheld the right of the national government to invade the 
states. It sought to turn the force of the Union io the protection 
of slavery. On the other hand it denied the government's power to 
prevent the extension of slavery in the territories. In annexing 
Texas it stood for theconservative principle di a Federal government 
capable of annexing new territory and of fighting for its possession. 
Thus the Southerners shifted frxnn radical to conservative principles 
as the exigencies demanded. There was no genuine radicalism of 
conviction in their policy. So feu* as either term may be correctly 
applied, the slavery interests were conservative, favoring anjrthing 
that would protect the existing institutions of slavery from the 
fierce, radical, anti-slavery movement springing up in the North. 
It must be remembered that the doctrine of secession is in no sense 
a radical doctrine. It is not a measure of progress. It had been 
used by both parties. The Federalists, while out of power were con- 
stantly talking of it Secession is not a change kA pc^cy in, it is a 
breaking off from the government ft was a weapon of last resort 
for the out party, despondent of power, be it radical or conserva- 
tive. 

With secession and war the Democratic party experienced a 
slight radical revival. The organization was now in control of the 
Douglass wing, the wing which had clung to states rights and 
"squatter sovereignty;" — ^the extreme conservative faction having 
broken off. This tendency was most strongly marked after the vrar 
in contrast with the Republican high handed reconstruction policy. 
That issue settled, the Democrats became merely an opposition. 
At the time of Grant's second election John Sherman said that there 



Digitized by 



Google 



FROM RADICALISM TO CONSERVATISM. S7 

was not the slightest difference in platfonn between the two parties. 
Since then, though perhaps containing more elements which would 
join a new and radical party than the Republican, the organization 
as a whole has been as conservative as the other. 

The Whig party which sprang up in opposition to Jackson, is 
unique among the organizations of the century in being the only 
one which originated as conservative. True, it diose a radical name, 
and claimed to stand ixx liberal principles; liberty and resistance 
to executive prerogative. In the latter purpose it was truly a Whig 
but not a progressive party. It contained, too, some radical ele- 
ments for one reason or another out of harmony with the Jackson- 
ians, such as the nullifiers. It was a heterogeneous body, united 
only in opposition. In the main, though, it was composed of 
strongly conservative Mictions. The bulk of its support was drawn 
from the old National Republicans, under which name Gay had 
first organized the opposition. The new name and organization 
were adopted for the sake of attaching such elements as the Anti- 
Masons and the revolters from the high handed attack on the Bank. 
Its platform fetvored protection and internal improvements, and was 
against the Independent Treasury ; — as far as the leaders dared go 
at this time in fovor of a Bank. Its policy was that di a vigorous 
ccmservative opposition. For some years it can fairiy be said the 
government saw an altematicm of a conservative and partially radi- 
cal party. The Whigs were strong among the young men, who 
were attracted by its high moral tone and its opposition to the 
Spoils System. But the old issues were fading out Radicalism 
was growing weak and hesitating. Then a new question came to 
the fore. On the slavery issue the old radicals took an aggressive 
conservative stand. The Whigs were pusillanimously conservative^ 
seeking to keep slavery down, to make compromises, to hcdd the 
slavery and anti-slavery wings of the party together. It was not 
clear and uncompromising enough in its defense of slavery to be- 
come the party of the Southerners. It did not dare espouse the 
cause of the anti-slavery men, nor even take a strong stand against 
further aggression on the part kA the slave headers and become the 
radical party of the North. The country was so(mi to divide on this 
issue. The Whig party could not take sides, so it fdl to pieces. 

The Republican party, which was formed at this juncture, is of 
a type peculiar to this country— a ''one idea party,'' as it has been 
called. Such a party takes radical ground on a single issue, makes 
that its war cry, and is conservative or non-ccnnmittal on other 
points. The first of this s(Ht was the Anti-Masonic, formed in 1826, 
rising to some hational influence in 1832, and quickly losing influ- 
5 
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ence; its one purpose being the abcdition <rf Free Masonry. Other 
such parties were the Liberty or Abolition party, taking extreme 
abolitionist ground; the Know Nothings, or American party, a 
secret organization whose main purpose was to weaken the influence 
of foreigners on the government; and, after the vrar, the Green- 
backers and Prohibitionists. All of these have foiled to gain any 
permanent influence, and, except the last, have shortly broken up 
or been absorbed in some new party. In the Republican alone can 
we trace anything like a complete history and note the gradual 
spread of conservatism. 

The Republican party formed early in 1854, quickly spread 
through first the central and then the eastern states, absorbing and 
uniting the Free Soilers, all the anti-slavery elements among the 
Know Nothings, Whigs and Democrats. Its policy was radical, 
clear cut and simfde. To resist the further extension of slavery in 
the territory of the United States, to make no more compromises, 
was the battle cry. The AboUtionists who favored the entire doing 
away with slavery could join in this opposition to the encroach- 
ments of the Democrats. Less extreme anti-slavery elements from 
all the other parties could bury their <dd jealousies under the new 
flag and the histcmc name. The new radicalism had been long pre- 
paring. There had always been a strong anti-slavery feeling. Its 
followers were at first derided as extremists. Gradually the move- 
ment had gathered strength. The intellectual radicalism <^ Emer- 
son, New England transcendentalism, shaking off old bonds that 
trammeled thought and maintaining the worth and dignity of the 
individual man, ripened the field for abolitionist seed. The agita- 
tors, the Garrisons and others, extremists and secessionists though 
they were, greatly stirred popular feeling. The slave-holders in 
trying to defend themselves grew too aggressive. Slavery might 
have been left alone, confined within its (Miginal limits. When it 
began to force its way into the territcMies, when it turned the power 
of the National government into a tool for enforcing its unjust and 
abominable treatment of fugitive slaves in the very heart of anti- 
slavery states, when it in a word made slavery a national affair, the 
North could bear it no longer. The Liberty party in 1840 had 
polled less than 8,000 votes. It was too radical for the times. In 
1844 it was stronger ; sufficiently so to defeat Qay, by drawing from 
his support enough votes to turn the scale in New York. This Lib- 
erty party was not root and branch abolitionist. Extremists of that 
type leaned rather towards secession, and cared little for voting. 
In 1848 the Free Soilers gradually absorbing the Liberty party and 
led by Van Buren and Adams showed considerable strength ; this 
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time drawing from Democratic forces, and helping to defeat Cass. 
Time was not yet ripe, however; the compromises of 1850 seemed 
to lay the slavery issue on the shelf, and in the election of 1852 the 
Free Soilers cut but little figure. But in 1854 the compromistt 
were repealed, the Kansas outrages incensed public opinion, the 
conservatives went too far, the radical embers were fanned into a 
flame throughout the country ; and the new party, in 1856, though 
not yet victorious, showed wonderful strength. In opposing the 
further extension of slavery it was closely united, though most of 
the Republicans as yet by no means held abolitionist views. The 
Democrats on the other hand were splitting up. The section under 
Douglass, favoring the old diluted radical principles of "squatter 
sovereignty" could not swallow the Lecompton Constitution and 
other slavery aggressions. On the other hand Buchanan weakly 
turned over the majority Action of the party into the control of 
southern extremists. This division made the Republican triumph 
in i860 assured. After the war was well under way Republican 
sentiment became more and more radical, abolition became a 
strongly fovored principle and then a fact. 

Thus far the Republicans on the one question of slavery had 
been persistently radical. On questions of river and harbor im- 
provements they were frcMn the start conservative, fatvoring a strong 
government In reconstruction they were so highly conservative 
in maintaining the power of the Federal Union as to arouse a tem- 
pcnary, radical, state rights opposition. But these issues in time 
were settled. The radicalism of the Republicans had been purely 
destructive, aiming at the overthrow of slavery. This aim was ac- 
complished. The one principle had triumphed. The radical force 
was exhausted in success. Instead of making new plans for the 
future, the "Grand Old Party" turned to its past. It had become 
wdl organized. Its members set themselves to work to keep in 
power. Principle no longer ruled ; desire for office became the gov- 
erning passion of the party. The Republicans at once became full 
fledged conservatives. 

There is this distinction in the evolution of the two Democratic 
parties and the Republican. The two former advocated a ccnnplete 
radical program of principles. Their real radicalism, however, was 
in seeking to wrest power from a small circle of leaders and restore 
it to the people. TTie principles were but the cloak of the move- 
ment. The Republicans, on the other hand, were a party of prin- 
ciple. They stood for a genuine radical idea. When they came into 
control they did not abandon their program, they carried it through. 
This done the party succumbed to the organization, its goal no 
longer progress but power. 
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The study of American parties has shown that the desire for 
power is a conservative force. The American people are more eager 
for office and the spoils of office than to try new e3q[>eriments. In 
their early days principles guide the party; but when the lust for 
power o'ertops devotion to principle, party energy is devoted to 
perfecting the organization and securing offices and turns away 
from the search for some new line of progress. No party that has 
reached this stage seems to be able to originate any new measure. 
As an organization it fears the untried. Progress must create new 
parties for itself. The Populistic ideas of recent years have had to 
build up a new organization. Neither of the old conservative par- 
ties dared initiate such policies. The silver movement of the last 
election well illustrates this. At first glance, one would say that the 
Democratic party, or its controlling section, had adopted a radical 
position on the currency question. It is more true to say that Free 
Silver adopted the Democrats. The free silver feeling was not 
originated and fostered by that party. Democratic leaders have not 
sought out free silver as a method of progress. The feeling grew 
up independent of party. When it gained national strength it 
united with ottier radical bctors in forming the Populist party. 
It increased in strength till it succeeded in capturing the Democratic 
party machinery. For a time Free Silver has made an entirely new 
party, uniting the Democratic and Populist forces. P(q>ocratic it 
was suggestively called. What the future rdations of the two wing< 
of the Democratic party and the Populists will be, is of course im- 
possible to tell. We are apparently in the midst of the growth of 
a new party. The radical elements of both old parties are coming 
together on a new Populistic basis. The Populists are to-day the 
true radicals. They stand for a new policy and new principles. For 
the purposes of our discussion it is enough to say of current events 
that they show the way a new principle may gather to itsdf a new 
party or revitalize part of an (dd one, just as the anti-slavery move- 
ment caught and made over the body of the Whig party. 

Undoubtedly the underlying cause of this common evolution to 
conservatism is the lack of a task for radicalism to perform in this 
country. In the cmly case up till the last few years wh^e any thor- 
oughgoing reform was imperatively needed, the love of power and 
its conservative consequences did not take effect till that issue was 
settled on a radical basis. With the other parties progressive prin- 
ciples were neither deeply rooted nor persistent Lust for power 
prevailed from the start, and radicalism was soon abandoned. In 
European countries there has been a long path for the parties of 
reform to traverse. Radicalism has therefore had to be persistent. 
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Principles have been everything, parties little or nothing. What 
European radicals have been fighting for, was ours from the start. 
Now, however, conditions are changing. European radicalism has 
been chiefly destructive. It has aimed at breaking down restrictions 
and privileges. It is gradually becoming constructive. The ex- 
treme radicals are becoming socialistic. They aim not at breaking 
down, but at building up a new and complex system. Americans 
have not been originators in political thinking. They have taken 
their doctrines from abroad. They had already carried into effect 
what has been practical in European radicalism and have been wait- 
ing for Europe to catch up. Now that foreign political thinking is 
moving beyond our present position, the restiess among our minds 
are following after. Radicalism abroad is laying out a new path. 
That path lies open to us and radical thinkers here are surveying it. 
Europe is giving us new ideas, is suggesting a new policy of gradual 
development. In overcoming the forces of inequality with a strong 
paternal hand, in substituting government monopoly for a monopoly 
government, radicalism has before it a long and difficult task. An 
extensive vision of possible progress has dawned on many minds. 
The radical elements in the masses are growing devoted to a new 
and far reaching policy. Principle is gaining more attractiveness 
than office. Formerly they thought "If only the people rule, all 
will be well." Now they are banning to think "Present evils will 
be overthrown if only the people rule in a certain way." A radical 
party struggling with the question, not who shall govern, but how 
shall we be governed, is springing up. This radicalism is of the type 
that persists. Such a party will not become conservative, for prin- 
cipal is its aim, not power. If, as of course cannot be accurately 
foretold, socialistic and paternalistic ideas continue gaining in favor 
as rapidly as they have in the past, we may expect to have in time 
well distinguished radical and conservative parties, one for the regu- 
lation of forces of economic and social inequality by the strong hand 
of government, the other guarding the rights of individuals and the 
free play of natural forces. But if these or other new notions prove 
to be too weak to push into the 4>ackground the desire for office, 
the party organization will again become master, as in the days 
past, and both parties will be timidly conservative. 

Nathan A. Smyth. 
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We are in receipt of the text of the opinion handed down on May 31, 1899, 
by the Supreme Court of the Hawaiian Islands in reference to the applicability 
of provisions of the United States Constitution to the newly acquired country. 
The cases are those of Peacock &* Co, v. Republic of Hawaii, and Lovejoy &* 
Co, V. Republic of Hawaii, 

These were actions for the recovery of money paid under protest by the 
plaintiffs as custom duties at Honolulu since the annexation of Hawaii to the 
United States. The substantial question raised was whether the Hawaiian 
govemment could continue after the annexation of the islands to the United 
States to collect duties at the rates prescribed by the Hawaiian laws in force 
immediately before annexation. The joint resolution which provided for the 
annexation vested this power in the Hawaiian government. The contention of 
the plaintiffs was that immediately upon the cession of the islands the same 
became so far a part of the United States as to be subject to the provisions of 
the Constitution, and that, therefore, the legislation imposing the levy of cus- 
toms duties as then existing under the Hawaiian laws was unconstitutional and 
void, being opposed to Article I, Sec. 8, "All duties and excises shall be uni- 
form throughout the United States,** and Article I, Sec. 9, *' Nor shall vessels 
boimd to or &om one State be obliged to enter, clear, or pay duties in another." 
The court refused to sustain this contention, holding that under the then ex- 
isting circumstances, the provisions of the United States Constitution were 
inapplicable to the Islands. 

The line of argument adopted by the court was summed up by the same 
court in a subsequent opinion (Republic of Hawaii v. G, L, Edwards), as 
follows: *' Assuming that various provisions of the Constitution of the United 
States, in regard to which there is great difference of opinion, extend for the 
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purposes of ordinary or permanent Congressional legislation to territory belong- 
ing to the United States, as well as to the States proper, they do not necessarily 
extend of their own force to newly acquired territory immediately npon its 
acquisition, but that the laws and government of its ceded territory continue 
for such reasonable time as may, in the judgment of the political department 
of the government, be deemed requisite for the enactment of suitable legisla 
tion for the new territory in conformity with the provisions of the Constitu- 
tion." 

In arriving at this conclusion the court draws a distinction between territory 
belonging to the United States after Congress has enacted such legislation as 
amounts in effect to a declaration by that branch of the government that the 
territory is to be henceforth regarded as fully incorporated into the American 
Empire and territory, in regard to which no such representation has been 
made, and which may be regarded, at least for certain purposes, as in a transi- 
tion state or only inchoately annexed, holding that the application of the Consti- 
tution, an instrument framed by reasonable men and with reference to recog- 
nized principles, depends upon the circumstances of the case. *' The Constitu- 
tion contemplates the acquisition of territory by cession or by conquest, and 
whether one of these methods or the other is pursued, the recognized and 
appropriate rules may be followed. It is a recognized principle of municipal 
and international law that, after the analogy of a deed, a change of sover- 
eignty does not ordinarily take effect until delivery." 

The court then discusses the question of acquisition by conquest, arriving 
at the conclusion that the Constitution would not extend to the conquered ter- 
ritory /jr/r^^/Vr vigore. The opinion proceeds: "If the Constitution would 
not extend forthwith to newly acquired territory in case of conquest and treaty 
of peace, is there any reason why it should in case of an acquisition by ces- 
sion alone ? * * * If the Constitution is not in force in the newly acquired 
territory at once, it is not because of necessity— a necessity with reference to 
which and to the recognized principles growing out of it, the Constitution 
must be presumed to have been framed. Can it be said that there is not the 
same necessity in the case of cession as in the case of conquest, because in the 
former case time may be taken to provide for a change of laws and government 
before the cession is made ? Could it not be said with equal force that such 
time might be taken before the ratification of a treaty of peace in case of con- 
quest?" 

The plaintiffs, however, contended that Congress has already acted in this 
case^reference being had to the clause in the joint resolution concerning the 
customs laws. To this the court replies: 

" Now, in the first place, the mere fact that Congress has taken some 
action in reg^ard to newly acquired territory, is not sufficient to indicate that 
in its opinion such territory has become or ought to be considered fully incor-* 
porated into the American Empire. If annexation is accomplished by joint 
resolution, that of itself is action by Congress with reference to the territory 
acquired. That is not sufficient There must be legislation to such extent, 
or of such character as to indicate that in the opinion of Congress the territory 
has become essentially a part of the United States. The legislation mast be 
something more than of a mere temporary or provisional character. If the 
clause of the joint resolution referred to indicates anything, it indicates, 
especially when taken in connection with the other claui^, that Congress was 
of the opinion that it was not then in a position to make permanent provision 
for these islands, and that it needed further light and further time to enable it 
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to do so. The legislation continuing the Hawaiian customs relations cannot be 
held unconstitutional and void, as positive independent legislation in contro- 
vention of the clause of the Constitution in question. The joint resolution 
must be treated as a whole. It is an attempt to annex these islands to a cer- 
tain extent or for certain purposes for the time being, full annexation to be 
contemplated at a later period." 

A general summary of the opinion may be stated as follows: That the 
Constitution of the United States was framed by reasonable men to provide 
for the requirements of a sovereign nation and must be construed with refer- 
ence to recognized principles; that construed with reference to those princi- 
ples, all its provisions that may be ultimately applicable to acquired territory 
do not necessarily extend to it of their own force immediately upon conquest, 
or the ratification of a treaty or the passage of a joint resolution of annex- 
ation; that this is well settled in certain cases, as, for instance, in case of cession 
until transfer of possession, and in case of conquest until treaty of peace; 
that there is much reason to believe that it may be so even after transfer of 
possession or treaty of peace until such action is taken by Congress as indi- 
cates that incorporation of the new territory into the United States is regarded 
as completed; that there is no distinction in this respect founded in reason 
between acession in a treaty of peace and a cession by treaty in dme of peace, 
or between a cession by treaty and a cession in pursuance of a joint resolu- 
tion, and- that the power to acquire by treaty or joint resolution as well as the 
power to acquire by conquest carries with it all necessary and proper inciden- 
tal powers, one of which may be the temporary continuation of the laws of the 
acquired territory, though inconsistent with certain specific provisions of the 
Constitution, the duration of which temporary status is within the discretion 
of Congress. 

The case of Hawaii -7, G, Z. Edwards, referred to in the Peacock case, 
was one of a criminal nature. The defendant having been convicted of a crime, 
sued out a writ of error based on the ground that the trial and conviction were 
illegal because the indictment had been found a true bill by the circuit judge, 
as required by the Hawaiian statutes, and not by a g^rand jury as supposed to 
be required by the Fifth Amendment of the Constitution of the United States^ 
and because the verdict was rendered by ten only of the twelve petit jurors as 
permitted by Hawaiian statutes, and was not unanimous as supposed to be 
required by the Sixth Amendment of the said Constitution. In the decision of 
this case the court adopted substantially the same line of reasoning as in the 
Peacock case. Though both of these cases involved the construction of the 
joint resolution of annexation, in the Peacock case, which involved the con- 
stitutional provision with reference to uniformity of customs duties, it was 
expressly declared in the joint resolution that the customs relations of these 
islands with the United States and other countries should continue until the 
United States customs laws should be extended to these Islands, while in the 
present case there is no dear declaration one way or the other. One dauae in 
the joint resolution provides: ** The existing treaties of the Hawaiian Islands 
with foreign nations shall forthwith cease and determine, being replaced by 
such treaties as may exist, or as may be hereafter conduded, between the 
United States and such foreign nations. The munidpal legislation 
of the Hawaiian Islands, not enacted for the fulfillment of the treaties so 
extinguished, and not inconsistent with this joint resolution, nor contrary to 
the Constitution of the United States, nor to any existing treaty of the United 
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States, shall remain in force until the Congress of tne United States shall 
otherwise detennine." The defendants argued that on the principle of expres* 
sto uHius exclusio al terms, the expression of an intention to continue in force 
those Hawaiian laws which were not inconsistent with the Constitution of the 
United States implies an intention to discontinue those laws which were incon- 
sistent with the Constitution. The opinion of the court, in which they refuse 
to sustain this contention, may be summarized as follows: 

That the argument is founded on inference, and being so founded, it 
must take into consideration not only the inference from the particular clause 
referred to, but all the inferences that may be deduced from the joint resolu- 
tion as a whole and from the circumstances under which it was adopted; that 
the inference is not a necessary one, it being subject of modification or re- 
buttal by other inferences; that the continuation of certain Hawaiian laws does 
not of necessity repeal the remainder; that, as decided in the Peacock case, the 
municipal legislation of Hawaii would continue in force temporarily in the 
absence of any declaration on the subject one way or the other, therefore to 
make the inference in question would be to hold that the sentence of the 
joint resolution under consideration was intended to be, not, as it purports, 
an affirmative declaration of what should continue, but an indirect repeal of 
what was not declared to continue, and that on general principles such a con- 
struction should not be favored; that this general principle finds support in 
the course pursued in reference to other repeals in the joint resolution, 
the same directly repealing certain portions of the Hawaiian law (Chinese 
immigration, and in the paragraph in question, Hawaiian treaties); that this 
view finds further support in the general intentions of Congress as shown by 
the resolution as a whole, inasmuch as Congress did not attempt to go into 
particulars except with reference to a very few matters with regard to which 
there was special reason for making particular provision; that it is improbable, 
in view of this general intention n:ianifested in the joint resolution as a 
whole; that Congress intended by the incidental indirect clause in question to 
repeal large and most important portions of Hawaiian laws blindly, without 
any knowledge of the result and without substituting other necessary provis- 
ions in their places; that it is obvious from the decision in the Peacock case 
that there is at least much reason to believe that Congress did not intend to 
extend the Constitution in all its fullness to these islands immediately, and 
that the construction contended for should not be put upon the clause in 
question if that can be avoided; that this construction can be avoided in 
Uiat the clause in question is a declaratory as distinguished from a remedial 
provision— declaring what the rule would be in the absence of any provision 
on the subject, and that inasmtich as this provision (continuing Hawaiian 
laws) was inserted it was necessary for the sake of truth and exactness to 
name the exceptions. 
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RECENT CASES. 

AoBNCY, Undisclosbd — Salis — Conditions Against Rx-engagino uc 
BusiNxss— Hamblen v. Biech, 59 N. Y. Snpp. 40.— Plaintiff bought out a res- 
taurant with the understanding that the vendor would not thereafter, directly 
or indirectly, engage or be interested in restaurant business in that city. The 
business belonged to defendant's wife, Louisa L. Birch, but was conducted 
for her by the defendant, he signing her name, L. L. Birch, without any quali- 
fication or addition. He signed and indorsed checks in her name, and bill of 
sale of the business to plaintiff was so signed by him. It contains this pro- 
vision, *' and I further agree that I will not be connected in any way or have 
capital invested in any restaurant or lunch room in the city of Yonkers accord- 
ing to verbal agreement" Htld, the fact that he fails to disclose his agency 
does not render the condition applicable to him individually 

The courts lay down the broad rule that where an agent in his dealings 
with third parties does not disclose his principal, he is personally liable on the 
contracts. This rule is supported by all authorities, i Amer. and Eng. Encycl. 
of Law, 2d ed., 1122. But in the above case the rule of law does not go to 
the extent to involve a separate and distinct penalty to be borne by the agent 
personally in addition to the one which could be enacted against the principal 
whenever her identity is disclosed. He can be made to pay any damages sus- 
tained by plaintiff from any breach of warranty contained in the contract, 
including damages resulting from carrying on the prohibited business by the 
principal. But the agent, because of his failure to disclose his agency, since 
no fraud was perpetrated by him, cannot be enjoined from entering a business 
prohibited only to the vendor, because if that were the case the vendee would 
have acquired the right to enjoin two individuals from competing with him 
where he intended and expected to acquire the right of enjoining one. 

Assessment foe Pubuc Impeovemxnts— Foeced Conteibutions— City op 
Shebvspoet v. Pexscx>tt ST AL., 26 So. Rep. 664 (La.).— A local assessment 
to pay the cost of street improvements levied imder compulsion of law alone, 
i. e., without the knowledge or consent of the abutting proprietors, is a tax, 
because such assessment is predicated upon fiat of the Legislature and not upon 
petitions signed by abutting property owners. 

The court in this case has evidently not used " tax " in the way the term 
is ordinarily understood. For in its ordinary meaning a tax is not an assess- 
ment, as recognized in the cases of In re Opening of Streets, 20 La. An. 
499, and Munson v. Atchafulaya Basin Levee District ^ 43 La. An. 15. An 
assessment is undoubtedly a species of tax, being levied under a taxing power, 
and it would seem to be in this sense that the court uses it But granted this, 
the reasoning is peculiar. The fact that the abutting property owners have had 
no say in its levy makes it a tax. We have never seen this urged before as a 
means of distinguishing a tax from an assessment In the case of Indianapolis 
V. Imberry, 17 Ind. 175, they consider a levy an assessment when made for the 
purpose of local improvement and not petitioned for by the abutting property 
owners. The same view is held in the case of Bakery, Tobins et aL, 40 Ind. 
310. In both cases the city charter allows the Common Council to make such 
assessment upon a two-thirds vote. We understand a better distinction to be 
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this; A tax is laid upon a person, there must be some person to tax, and a 
defonlt is necessary before the pr o p er ty can be levied on, while an assessment is 
laid on the p ropert y and it must pay it Here is a distinction, but the reasons 
the Lotiisiana conrts give are as applicable to an assessment as to a tax, and 
consequently as far as we can see establish no distinction. 

Costs in ADMiaALTy— Expbnsb op Procuring Rblbasx Bonds— Thb 
South Portland, 95 Fed. Rep. 995.— The expenses incurred in procuring 
from a surety company the execution of a bond for the release- of a libeled 
vessel is a legitimate item of costs to be taxed in his favor. It has not been 
customary heretofore to allow anything to owners of vessels who successfully 
defend suits in rem against their p ropert y as compensation for expenses inci- 
dent to furnishing the security required of them by law and the rules of prac- 
tice. Such owners consequently were either deprived of the use of their i>rop- 
erty or prevailed upon wealthy persons to aid them by becoming sureties. 
With the growth of surety companies an easy and Intimate means of pro- 
curing such security as is required is offered. The awarding of costs in admi- 
ralty proceedings being a matter of discretion with the court (i £nc. PI. & 
Prac S90), it would seem to be a decidedly business-like and common sense view 
that the court has taken in ruling as it has done in this case. A surety com- 
pany is now allowed on the bond of any executor and can have the expenses 
taken out of the estate. 

Criminal Procrdurx — Dupucity — Joinder of Opfsnsxs. — Statk v. 
Hbwbs, 57 Pac Rep. 959. The defendant was charged with the murder of 
Robert Bomar ** by hitting him with a club, and by shooting him with a cer- 
tain pistol," etc. The defendant appealed from a district court to the Supreme 
Court of Kansas, complaining, among other things, that the charge was bad 
for duplicity and uncertainty because it did not particularly state whether 
Bomar's death resulted from clubbing or shooting. Held^ where an offense 
charged may be committed by two different means, since several acts con- 
nected with and forming part of a general offense may be stated in a single 
count, its commission by both means may be charged in one count of the infor- 
mation, and proof of any one will sustain the allegation.*' 

To uphold this decision, which is at variance with the general rules of the 
joinder of offenses, the court relies on State v. O'Neil, 51 Kan. 651, 33 Pac. 287, 
in which it was held that where a murder may have been committed by dif- 
ferent means, and it is doubtful which was employed, its commission by all 
may be charged in one count of the information, and proof of any one will 
sustain the allegation, but the means so charged in the same count of the in- 
formation must not be repugnant It would clearly seem that, according to 
the general law of criminal procedure, the charge against Bomar would be bad 
for duplicity, since it joins the offenses of murder by hitting with a club and 
of murder by shooting with a pistol in the same count; the proper method 
would be to state each offense in a separate count of the information. As 
Clark on Criminal Procedure puts it, *' Any number of counts charging the 
same offense in different ways may be joined in the same indictment to meet 
the evidence and avoid a variance in the proof.** To be sure the rule against 
duplicity '* does not prevent the charging in one count of more acts than one 
if such acts were all part of the transaction constituting the offense charged.'* 
Barnes v. State, so Conn. 232; State v. Hodges, 45 Kansas 389; but this 
means, as stated in Commonwealth v. Tuck, 20 Pick (Mass.) 360, " where two 
crimes are of the same nature and necessarily so connected that they may, 
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and, whin both are committed, mtist constitnte but otu legal offense, they 
should be indaded in one charge." The familiar example given is of assault 
and battery; these are separate acts, and 3ret when both are conunitted they 
may be prosecuted in the same court, since both taken together constitute but 
one legal offense. The point of the case under discussion is: All murder by 
beating and murder by shooting, taken together, constitute but one legal 
offense. It would seem that they are separate offenses and should be charged 
in different counts, since each by itself constitutes a legal offense. 

DxPBcnvx Highways— PaoxiMATB Causb— Absbncs of Guard Rail.— 
Boons v. Bast Noewboiam Township, 43 Atl. Rep. 1025 (Penn.). Husband of 
plaintiff was driving over an unprotected declivity at side of highway, and the 
horse becoming frightened and kicking his leg over the wagon shaft, the team 
went over the unguarded declivity, and husband of plaintiff was killed. Held, 
that absence of guard rail was proximate cause of death, although horse had 
kicked his leg over wagon shaft 

There exist no finer distinctions than those made in the determination of 
proximate causes. This case is important as emphasizing certain character- 
istic cases concerning the doctrines of which there can now be no ambiguity. 
The leading case states that when several concurring acts or conditions of 
things, one of them a wrongful act of defendant, produce the injury which 
would not have been produced but for the wrongful act or omission, such act 
or omission is the proximate cause of the injttry. Campbell v. Stillwater, 33 
Minn. 388. 

Blxctric Wires— NBGUOENai—CoNTRiBmt>RY Nbgugencr.— Dkvijnbt al. 
V. Bbacon Light Co., 43 Atl. Rep. 96a (Penn.). Plaintiff passing along street, 
stepped upon wire lying along sidewalk, which by this act of plaintiff came 
into contact with heavily charged wires and thus gave shock to plaintiff which 
caused severe injuries. Held, thai it is negligence for Electric Light Com- 
pany to leave unguarded wire lying upon street in such position that it may 
come into contact with heavily charged wire; also, contributory negligence 
must be proved and not presumed from acts of person stepping on wire. 

This is one of the cases in which electrical companies are held to most rigid 
liability. Such a company is now held responsible for defects in insulation, non- 
insulation, careless constructive work, falling of poles, wires, etc. Ordinarily 
the rule as to negligence has embraced those cases in which a party has shown 
want of ordinary or reasonable care in respect to what it was the duty of 
the party to do or to leave undone. The prudence of the reasonable man 
about his own affairs was all that was required, and in the case of rail- 
roads and electric Companies this degree of care would apply to the ordinary 
and customary apparatus of their budnesses. But now the rule is extended, 
and electrical companies in particular must prevent the slightest possibility of 
injury, even though only indirectly caused by their apparatus, which is now 
considered the proximate cause. American courts are in accord on this point 
The doctrine of res ipsa loquitur is given much weight. 

Evidbnce— Bill of Ezcxptions not Nbcbssary to Bring rr Bbforb thb 
SupRXMS Court.— PxoPLs v. VBRXNsxNscKOCKocKHOFr, 58 Paa Rep. 156.— An 
appeal for error in instructions to the jury as to value and effect of the evi- 
dence. Held, that a bill of exceptions to bring up the evidence is unnecessary. 

This is an interesting decision, coming from the Supreme Court of Califor- 
nia whose opinions are generally held to be good law, iMcauae it would appear 
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that the weight of judicial decisioii had almost establlihed the law the other 
way. It was objected in this case that the instructions to the jury cottld not be 
reviewed without the evidence, because it would not otherwise appear that 
they were improper and injurious. But the court said it would be pre* 
sumed that there was evidence o£ some character to which the instructions 
would apply, and where such instructions would be erroneous " as applied to all 
possible evidence to which it would be applicable/' then error existed. If this 
decision is followed the law on this point will be directly changed. In Kell^v. 
Doyle, 54 P. 394, the court said: "Alleged errors in giving instructions will not 
be reviewed where the abstract does not fully set forth the instructions, and the 
evidence on which they were based** and the rule was stated in almost identi- 
cal terms in Eichhof v. Chicago M, S. 5/. Ry. Co,, 77 DL App. 196, thus: 
'' The appellate court will not consider the instructions unless «// the evidence 
upon which they were based is before ity For a similar emphatic statement of 
the rule see Felmet v. Southern Exp, Co., 31 S. B. 733, and Yates v. United 
States, 90 Fed. $7. 

Foreign Coeporations— Sulvici of Process Upon Agent— Waix v. Ches- 
apeake AND Ohio R. R. Co., 9$ Fed. Rep. 398.— A person employed in Chicago 
to solicit business and give information on behalf of a foreign railroad corpora- 
tion, having no power to make contracts for the company, is not an agent on 
whom service of process against the company can legally be made under Illi- 
nois statute. 

Wood, J., dissents, arguing on the ground that the power to make con- 
tracts is not the test of agency. The decision of this case turns primarily upon 
the interpretation of the State statute governing the service of process. The 
statute does not designate with any precision who is to be such an agent, that 
he may be served with process. The court in deciding this case in conformity 
with its previous ruling in Fairbanh &* Co. v. Cincinnati, 9 U. 3. Appeal sis, 
seems to have laid down good law in spite of the excellent reasons expressed 
in the opinion of the dissenting justice. A careful reading of the case of Afax' 
well V. Atchison, T. &* S. F. Co., 34 Fed. Rep. 286, which gives the law on 
this subject, will show that he misunderstood the facts in the case of Bloch v. 
Atchison, 71 ^ S. F. Co,. %i Fed. Rep. 529, the only authority he gives in 
support of his views. 

Illegal Consideration— Gaming. — St. Louis Fair AssoaATioN v. Car- 
MODY ST AL., 52, S. W. 365.— Where plaintiff, in addition to conducting law- 
ful races had arranged booths and appliances for gambling on the races, and 
contracted with defendant whereby he was to furnish refreshments, thus 
increasing the attraction and promoting the gambling. Held, that such 
contract was illegal and void. 

This case discusses •* illegal consideration ^'^nd purports to base its de- 
cision on this ground. It also states the contract to be " against public policy," 
and this would seem to be the true ground for its invalidity. The decision, if 
resting upon the doctrine of illegality of consideration, would carry that to a 
great extent There was nothing illegal in the specific privileges for which 
the defendant (appellant) contracted, and the invalidity of the contract seems 
to arise out of its pernicious effects, since it, in its operation, promoted an ille- 
gal act, and the presumed intention of the parties must have been that it 
would do this. This was the ground of the decision in the case of Pearce v. 
Broohs, I L. R. Bxch. 2x3, cited by the court as referred to in Michael v. 
Bacon, 49 Mo. 475, and given weight in the opinion. 
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Land Bordbuno on Lakb— Annual Ebb and Plow— Sapp ▼. Pbazbr bt al., 
96 S. Rep. 378 (La.).^The plaintiff Appealed from a judgment for defendants, 
in which he prayed for an injunction restraining the defendants from taking 
grass from the bed of a lake of which the plaintiff claims riparisn owner- 
ship. Held, that the temporary uncovering of parts of the bed of the lake by 
recurring annual ebb of the waters* which became covered again by their rise 
or flow, does not constitute derelicton. 

This case is novel, yet there are decisions at variance. It is correctly held 
that the United States has determined that the question of whether the lands 
forming the beds of the waters belong to the State, or ta the riparian owners, 
depends entirely upon the law of the State where the lands are. Hardm v. 
Jordan, 140 U. S. 371. The court in this instance held according to the Code 
which follows the English rule, that there could be no dereliction. ZilUr v. 
Yacht Club, 34 La. An. 839. 

Nbguobncb— Elxvatobs — Dbgbbb of Cabb Nbcbssaby. Savagb v. 
JosBPH H. Bauland Co., 58 N. Y., Supp. — An elevator, of standard 
make and fully equipped with all the latest safety appliances, and reg- 
ularly inspected, became stalled between the second and third floors of a 
building while a number of passengers were aboard. Several unsuccessful 
attempts were made to remove the obstruction, which proved to be a piece of 
bunting used in decorating the car a short time previously. The feasibility 
of cutting the cage was considered, but abandoned. All efforts to start the 
car by means of levers proved unavailing. The engineer finally sent h s 
assistant to the top of the shaft to slacken the ropes, ti&ing no precaution to 
prevent the fall of the car in case the ordinary safety appliances failed to work. 
The trial court submitted the question to tne jury, with the statement that 
d^endant owed plaintiff the duty of operating its elevator with the " highest 
degree of care and skill." There was no emergency, for the car was fast, and 
likely to remain so unless disturbed by considerable force. Was there such an 
emergency as would allow the engineer to use his best judgment as to what 
was necessary to avoid an accident? Had the defendant any right to try 
experiments without taking every precaution for the safety of the passengers ? 
Clearly not. In McGrell v. Building Co,, 153 N. Y.. the court says: •• The 
requirement of the greater degree of care is dependent, not so much on the 
actual ai^prehension of danger as upon the consequences likel}r to result from 
a defect in machinery and appliances. In cases where less serious results are 
to be expected and in cases where danger is to be apprehended, if due and 
proper care is observed by the passenc^er, the owner is responsible only for 
want of ordinary and reasonable care.'^ This, it held, applied as well to ma- 
chinery and manner in which it was operated as to other causes from which 
injury might result The defendant should have taken every precaution 
reasonably possible, and having failed in its duty must answer to those whc 
have suffered through its negligence. 

Obstruction of Sidbwalk^Nbgugbncb.^Tompkins v. U. H. Ry. Co. bt 
AL., 43 Atl., Rep. 885 (N. J.).— Plaintiff, passing in front of stables owned by 
one of defendants, was injured by falling of bale of hay, which .had been 
purchased by said defendant, and was being unloaded from wagon of another 
of defendants. Held^ that abutting property-owners on street have right to 
temporarily obstruct street for unloading of merchandise to such extent as is 
absolutely necessary; and are not bound to furnish safe passage around such 
obstruction to passers-by. 

In the initial case of Rex v. Russell, 6 East 437, it was declared that 
while a proprietor might make such use of the street as the transaction of 
his business demanded, yet if resulting obstruction of traffic was so often 
repeated as to operate as a permanent obstruction, he was liable and must 
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seek such place of business as would not necessitate such hindrance and 
menace to ordinary traffic. In this country two very similar cases enunciate 
the same principles: that the obstruction must occur in transaction of business, 
must be necessary, and must be temporary; that the right of obstruction must 
be exercised in a reasonable manner. Welch v. Wilson, loi N. Y. 354; 
Jochem v. Robinson, 66 Wis. 638. This right of obstruction is so well 
determined that in several American cases it has been said decisively that the 
obstructor is tmder no duty of furnishing a safe passage around the obstruction. 

Railroads— Agb as Affbctwg Contributory Nbguobncb— Atchison, 
T. & S. P. Ry. v. Hardy, 94. F. R. v^.^Held, that plaintiff, a boy of 14, 
could recover damages, although he was injured while negligently upon 
defendant's tracks. 

In this case one of the most important considerations was the boy s age 
as determining whether he was guilty of contributory negligence. This case 
properly belongs to that class designated by the legal profession as '* turn- 
table *' cases and upon which there is a direct conflict of authority. The Eng- 
lish rule, which seems to be the better, is followed by the New York Court in 
Manfamv, Brooklyn R. R. Co,, 38 N. Y. 45. The same ruling was followed 
in Btrgev, Gardner. 10 Conn. 511, where the plaintiff , an infant of seven years, 
failed to recover for injuries sustained while trespassing on defendant's 
property. 

Salb of Good-will of Business ^Stipulation Against CoMPBTrnoN.-* 
CoRWiN V. Hawkins, 59 N. Y. Sup. 6o3.^0ne partner, on selling his interest 
as a plumbing and gas-fitting business to his co-partner, agreed not to engage 
in that business in the same village for the term of five years. Afterward 
solicited plumbing for another, though he had no pecuniary interest in the 
business. Held, a violation of his contract 

The decision in this case is not based on the fact that the partner was thus 
secretly carrying on a business under another name, but that the solicitation 
of business for another is a violation of a contract not to carry on that busi- 
ness. The intention of the contract was to prevent the defendant from enter- 
ing into and building up another similar business. Solicitation of business 
for another is building up business for that other, and so a violation of the con- 
tract. From the Dyer's case in a H. 5 (Pasch fo. 5 pi. 26), where Hull, J., lost 
his temper, up to a very late date, the tendency of the courts has been to allow 
the presumption, which exists against the validity of a contract in restraint of 
traoe, to run idso against the party receiving the benefit of the covenant of 
restraint. Though judging a particular contract in partial restraint valid, the 
remedy would be very reluctantly granted on its breach. In Grimm v. War* 
ner, 45 Iowa 106, where the sale was of "the business and eood-will thereof, 
and I agree not to engage in the ice business in Iowa City, the lower court 
held that " his personal employment in a rival establishment " would consti- 
tute a violation, but was overruled by the Supreme Court, which made the fact 
that '* he had no part in bringing into existence the rival establishment " the 
pivotal one. But here we thmk a step is taken on the best grounds. A per- 
son selling the good-wUl agrees in substance to withdraw himself and his 
influence, not merelv his name, from competition. When he solicits business 
from another he violates such agreement 

Unfair Compbtition^Prsuminary Injunctions— National Biscuit Co. v. 
Baker bt al., 95 Fed. Rep. i35*— " Uneeda,** as applied to a biscuit is a proper 
trade-mark, and the proprietor is entitled to an injunction against the use of 
" Iwanta " by another manufacturer as the name of a similar biscuit put up and 
sold to the tnUle in packages so similar as to deceive consumers. 

This is in accordance with the decision of the United States Circuit Court 
in the case of A^. K, Fairbank v. Central Lard Co.. 64 Fed. Rep. 133. The law 
is so plain on this subject that it is surprising to find so much litigation over it 
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BOOK REVIEWS. 

Probate Reports Annotated. By^Frank S. Rice. Volume 3. Baker, Voorhis 
& Co., New York, 1899. Sheep, pp. 75a. 

Since it is a well-known fact, unnecessarily supported by statistics, that 
with every generation the property of the country must pass through the 
hands of tne Probate Courts for adjudication; and because within this ever- 
growing field many a lawyer has found the cream of his practice, it is safe to 
predict, or even assert, that from year to year, volume after volume of the 
above reports, as th^ aopear. will find their way, not only upon the shelves, 
but constantly into the nands of every progressive practitioner of the law. 
Containing, as each volume does, over one hundred cases, selected from all 
States, which arise in Courts of Common Law and Chancery Jurisdiction, as 
well as in Probate Courts, together with clear, concise and self -leading head- 
notes, as well as carefully written annotations, the knotty questions of pro- 
bate law are here reduced to the level of simplicity. To the student who 
wishes to familiarize himself with the latest phrases and the most important 
points of probate law, these reports will become invaluable. For nowhere 
within the field with which they deal can a superior exposition of the practical 
development of probate law be found than as therein appears in decisions 
fresh fron the pens of eminent jurists. 

A Dictionary of Words and Phrases used in Ancient and Modem Law. By 
Arthur English, Washington Law Book Co., Washington, D. C, 
1899. Sheep, p. 979. 
Mr. English, recognizing that the legal fraternity have long felt the need 
of a legal dictionary, which confined itself to words and definitions of those 
words, planned the above book. In the execution of the plan he has succeeded 
admirably. The book is in every sense just what it purports to be, *• a dic- 
tionary of words and phrases used in ancient and modem law," containing 
definitions unencumbered with worthless surplusage. Its compactness of 
style and clear enunciation of legal terms and words in short yet accurate and 
complete definition, commend it to the attorney and student alike. 

A Treatise on the Law of Evidence. By Simon Greenleaf, LlnD. Sixteenth 
Edition, Vol. I, revised, enlarged and annotated. By John Henry Wig- 
more, Professor of Law of Evidence in the Law School of Northwestern 
University. Little, Brown & Co.. 1899. Three Volumes. Vol. I, Sheep, 
pp. 993. 
The issuance of Vol. I of the Sixteenth Edition of Greenleaf on Evidence 
is a testimonial monument to the ever increasing popularity of that treatise. 
The main object of the new edition is to keep the book on its high plane of 
excellence, and to accomplish this the text of earlier editions have been care- 
fully revised. Some parts of it have been wholly re-written by Professor 
Wigmore, and yet no part of Greenleaf's text has been left out or lost track of. 
A careful comparison of the first volume of the above edition shows a marked 
improvement over all previous editions. For the addition of four new chapters 
on the subject of Real Evidence Relenency. Circumstantial Evidence, Excep- 
tions to Hearsay Rule, Regular Entries in course of Business, make the book 
more complete and admiraole than ever before. One of the marked changes, 
or rather we should say improvements, which the student will be quick to 
appreciate, is the fact that the text of the new edition states the law fully and 
completely, while the notes give full references to the authorities on which the 
law rests. The fact that vol. I is edited by Professor Wigmore, whose 
many years of study of the rules of law which it illuminates will make the 
new edition need no recommendation to the lawyer or the student, for to 
quote from Greenleaf is to quote law. 
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MUNICIPAL GOVERNMENT AND ITS DEMANDS 
UPON GOOD CITIZENSHIP. 

The problems which come before the governing bodies of 
our large cities are as intricate and difficult of correct solution 
as those which come before our federal or state governments. 
Many of them involve perplexing business and engineering dif- 
ficulties which require practical and technical treatment and 
demand a quality of talent quite different from, but in no way 
inferior, to that required in the law-making functions of these 
and other legislative bodies. While there is comparatively 
little demand in municipal government for what we call states- 
manship, there is a most urgent demand for business sagacity 
and that practical common sense which is essential in all gov- 
ernments, and without which even so-called statesmanship 
becomes a snare and a delusion. 

A brief consideration of some of the important problems of 
city government will call to our minds, not only the high order 
of ability required for their satisfactory solution, but the great 
importance both to life and property that such ability should 
be provided and such solution should be secured. 

The first in importance are those which relate to public 
health, morals and education. It is the business of city gov- 
ernments to furnish good water for the people to drink; a 
thorough and safe sewerage system; good ventilation for school- 
houses and other public buildings; precautions against the 
spread of infectious and contagious diseases; proper inspection 
of milk and other food. It suppresses all forms of vice so far as 
X>ossible, and especially protects the young from its contamina- 
tion. It must provide the best educational facilities; the most 
modern and scientific methods of instruction; the best text 
books and most capable teachers. 



Digitized by 



Google 



74 YALE LAW JOURNAL. 

A second problem, scarcely less important, is found in the 
fire and police protection which a city government is bound to 
provide. Up-to-date fire apparatus and the best possible police 
efiSciency save lives as surely as bad water and germ laden milk 
destroy them. 

A third problem of great importance and considerable diffi- 
culty is found in the grading, paving and care of streets and 
alleys. Public health demands that they shall be kept clean. 
The best and most durable pavements must be ascertained; 
good judgment is needed in determining the streets upon 
which new pavements should be laid and the most suitable 
kinds of pavements for different localities. Great diligence 
must be used to keep pavements in repair. A new brick or two, 
a new cedar block here and there, or a few shovelfuls of broken 
stone from time to time not only keep streets constantly in good 
condition, but greatly prolong the life of pavements and are as 
great a saving to the people as the constant repair of fences and 
buildings are to the farmer. 

A fourth problem is found in the granting of franchises. 
Public necessity requires street railroads, telephones, gas and 
electricity. Private corporations are always ready to supply 
these demands, but in order to do so must have some sort of 
franchise extending over a period long enough to make the 
investment profitable. It rests with the city government to 
either protect the interests of the people by a wise franchise 
adjustment which shall insure low charges, good service and 
perhaps a share in the profits of the business, or to ignore the 
interests of the people by giving away these valuable rights 
and establishing pernicious monopolies. Municipal ownership, 
especially of lighting and water plants, furnishes another prob- 
lem of no small difficulty. The propriety of municipal owner- 
ship of street railroads within the limits of the municipality is 
now receiving considerable public attention, and involves a 
question of policy which must be settled by the city govern- 
ment. 

It is plain that the best business ability and the utmost con- 
scientiousness to be found in the community are none too good 
to cope with these and other problems arising in the govern- 
ment of a city. 

Sweeping charges of corruption and incompetence in the 
government of almost all our larger cities are frequently made 
and rarely if ever denied. Occasionally the general public 
experiences a violent shock from the exposure of some gigantic 
fraud or the bribery of some public official, but after a few days 
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or few weeks relapses into its chronic condition of lethargy. In 
the city in which I reside the president of the board of educa- 
tion recently charged a book publishing company with an 
attempt to bribe him to withhold a veto which he intended to 
file disapproving the action of the board in adopting a certain 
text book. The company demanded an investigation. A 
majority of the investigating committee found that the charge 
was substantially sustained, but a majority of the members of 
the board of education, without having an opportunity to hear 
or read the testimony, voted to adopt a whitewashing report 
made by a single member of the investigating committee. The 
newspapers then took the matter up, published all the testimony 
and without mercy criticised the action of the board. Citizens 
were surprised and shocked to learn that book publishing 
companies sometimes furnish money to secure the election of 
members of the board, pay their expenses to attend board meet- 
ings and entertain them with champagne suppers, and that 
while they do not always use direct bribery, they often with great 
ingenuity reach members by other influences which are scarcely 
less pernicious. It is barely possible that the public resentment 
against its disloyal representatives on the board may last until 
the next school election, but it is only a question of months at 
the longest when the whole matter will be forgotten. There 
can be no doubt but that similar iniquitous methods are common 
in other cities and even in small villages. The great corpora- 
tions which publish school books have a strong motive in pro- 
curing their introduction. It is not merely a question of profits 
which may be made from the first sale, but they anticipate a 
continued profit fropi year to year as long as their books shall 
remain in use. The general apathy of the people with regard 
to the election of members of school boards renders it easy and 
inexpensive for the book companies to start at the very founda- 
tion and elect members in their own interest. The extent to 
which boards of education are thus controlled and influenced by 
boo^ companies whose interests are in conflict with those of the 
public ought to so thoroughly alarm every citizen and tax- 
payer that a persistent effort would be made to correct the evil. 
Two important lessons may be learned from these develop- 
ments : First, that not only members of school boards, but 
members of common councils and public officers generally, have 
too low a standard of morality with respect to their duty to 
the public. What is customary seems to them right. They 
forget that frequent repetition of a bad practice merely mul- 
tiplies the wrong. They do not stop to think that interested 
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parties would not part with their money, even the small sums 
required for entertainment, or traveling expenses, without ex- 
pecting some return, and that the only return the school trustee 
can make involves a sacrifice of that absolute freedom from 
bias which should characterize all ofiScial action. Second, that 
the petty corruptions which receive little or no attention are 
more insidious and on the whole more pernicious, because more 
perpetual and far reaching, than the occasional frauds of greater 
magnitude. 

The incompetency which characterizes most of our city 
governments is too apparent to require much discussion. A 
mere glance at the business occupations of the aldermen and 
other officials in most of our cities should satisfy us that we 
are not securing such experience or ability as are necessary 
for good government. Many of them are mechanics and labor- 
ers who are working for day wages. Not a few are saloon 
keepers. They are not men whose occupations call for much 
mental training exercise. They are not men of business habits 
or experience. They are not men who would be placed upon 
the boards of directors of private corporations, but often are 
employees of such corporations. To expect such men to grap- 
ple successfully with the great problems of city government 
is absurd. We send a boy to do a man's job. 

As to the dishonesty, inefficiency and generally deplorable 
condition which prevails in the government of most of our 
cities there is no diflference of opinion. There is, however, a 
well defined difEerence of opinion among thoughtful people as 
to the remedy. Those who have given up all hope of material 
improvement under the more democratic methods which now 
prevail advocate the radical remedy of substituting govern- 
ment by small administrative boards, similar to the boards of 
health and boards of public works now found in most of our 
cities. In order to secure the full benefit of experience it is 
deemed advisable that the terms of office of members of these 
boards should not be less than four or five years, and so arranged 
that one member should retire each year and that his place 
should be filled by a new member appointed by the mayor, thus 
making the board practically continuous. Great stress is laid 
upon the character and ability of the members of these boards. 
It is assumed that the mayor of a large city is usually a man 
of more than ordinary prominence and ability, and that a sense 
of personal accountability and a regard for his own reputation 
would generally induce him to appoint men who are not wholly 
unfit. It is claimed that upon the board of education he would 
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naturally appoint men who are themselves educated, who take 
an interest in educational matters, and who would in an intelli- 
Sfent, businesslike manner conduct the business of that board; 
and that on the board of public works, the board of health, and 
the board of fire and police commissioners, he would appoint 
men of practical and professional experience and recognized 
ability. It is claimed that such men are not averse to serving 
the public where they are associated with others of like calibre, 
when the positions come to them unsought and free from the 
annoyance of political campaigns. It is claimed that the 
board system would secure the service of business men rather 
than politicians, and that this is both right and desirable, as 
there should be no politics in city government To clinch the 
argiunent the advocates of the board system point to cities 
like St Paul, which have largely adopted this plan, as examples 
of the good results which attend it. It must be admitted that 
there is much force in all of these claims, and yet the array of 
arguments against the board system is by no means insignifi- 
cant. Briefly summarized the objections are: 

ist The danger of bad appointments. The mayor is usu- 
ally a politician and is liable to use these appointments as a 
means of paying off political obligations. 

3d. The impossibility of getting rid of bad appointees 
within a reasonable time. 

3d. The want of direct accountability to the people, who 
are the real parties in interest. 

4th. The concentration of power in the hands of a small 
number who, if disposed, may use it unworthily. 

Sth. The greater danger from bribery or undue influence 
because of the smaller number. 

6th. A loss in democracy, which more than offsets the gain 
in eflSciency. 

7th. A diminution in popular interest in and discussion of 
public affairs and loss of the educative influence of such inter- 
est and discussion. 

8th. That the mayor of a city should not have power to 
create a public official whose term of office should extend 
beyond that of his creator. 

9th. That, as in a general government, we prefer a republic 
to an absolute monarchy, although the latter may be and in the 
right hands is more efficient, so in city government democracy 
should not be sacrificed for efficiency. 

loth. That the original membership of these boards has 
often been provided for in the legislative acts creating 



Digitized by 



Google 



78 YALE LAW JOURNAL. 

them, and is of a higher character than can be expected from 
subsequent appointments of the mayor, and that consequently 
the good service at first rendered by these boards will not be 
permanently maintained. 

nth. That the granting of franchises, the adoption of ordi- 
nances and legislative matters generally, are entirely beyond 
the scope of these boards and must necessarily be left to a leg- 
islative body to be chosen by the people. 

lath. That a resort to board government is** a device of 
despair and admission that we are not competent or willing to 
do the work of governing ourselves." 

The National Municipal League is, at the date of this 
writing, in session at the city of Columbus, Ohio. A scheme of 
city government has been presented by a special committee 
previously appointed for that purpose, which embodies some 
ideas of practical value. It provides for the nomination of city 
ofiScers by petition signed by a certain number of qualified 
voters. An official blanket ballot, with the names of the candi- 
dates arranged in alphabetical order under the title of the 
office, obliges the voter to vote separately for each candidate. 
Municipal accounts are placed under the general supervision of 
the city comptroller. "The city government consists of a 
mayor elected by the people for a two years' term, a council to be 
elected by a general ticket for a six years' term, one- third of the 
members being elected every two years at the time of the elec- 
tion of the mayor. The details of the municipal organizations 
are to be fixed by the council, with the exception that the coun- 
cil is to elect a comptroller, that all of the other city officers are 
to be appointed by the mayor, without a fixed term, but subject 
to removal by him on charges for reasons other than a political 
character, and that all appointments in the subordinate admin- 
istrative service of the city shall be made, where practicable, as 
the result of a competitive examination conducted under the 
direction of a civil service commission, whose members are 
appointed by the mayor." 

The nomination of candidates for city officers by the peti- 
tion of voters has been tried in England and found more satis- 
factory than nominations by the caucus plan. It is not entirely 
unheard of in this country. I remember an instance, a number 
of years ago, when both of the leading parties nominated for 
the office of police judge candidates who were utterly unfit for 
the place. The incumbent at the time was a man of excellent 
character and fair ability, who failed of a renomination because 
of unpopularity with the liquor element and want of leniency 
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to criminals. A petition requesting him to stand as an inde- 
pendent candidate was largely signed by the business and law 
abiding portion of the community. This petition and his letter 
of acceptance were published in the newspapers, and he was 
elected over both of the regular candidates. It must be 
confessed that the nomination to city office by party caucus, in 
this country, has been a failure. "Whether nomination by the 
petition of voters will succeed any better can only be deter- 
mined by experience. It depends entirely upon the people. 
Systems will not run themselves any more than machines. 
The best element in the community seems to have a special dis- 
like to attending a nominating caucus or convention. To a 
man of large affairs these duties seem unimportant and almost 
repulsive. He therefore stays away. This renders it easy for 
the man of little ability or unworthy motive to secure a nomi- 
nation for himself. Nominations by petition would be a 
change, and for a time at least would work better than the 
present system. 

The election of council members by general ticket rather 
than on ward tickets, as is customary, would doubtless result in 
securing a better grade of ability. There are some outlying 
wards in nearly every city in which there is scarcely an inhab- 
itant who possesses qualities needed for good city service. The 
best material is usually concentrated in one or two wards. 
Under the plan proposed, these wards would naturally have 
more than their proportionate representation, while others 
would have none at all. This is contrary to our general represent- 
ative system, and will doubtless meet with considerable opposi- 
tion, especially by those who are too narrow to look beyond the 
limits of their ward. The idea of continuity of the common 
council is in the direction of efficiency, but there are serious 
objections to terms of office lasting so long as six years. The 
tendency to add to the power of the mayor is objectionable, but 
seems to be unavoidable in any feasible scheme to increase the 
efficiency of city government. It would seem, however, that 
the recommendation of the committee of the National Munici- 
pal League goes too far in this direction, although the civil 
service feature in the subordinate offices ought to meet with 
general approval. 

In most American cities at the present time a combination 
of what may be called popular rule and administrative board 
rule has been adopted with varying degrees of success. The 
question is really one of men. The relative value of the dif- 
ferent methods depends very largely upon their tendency to 
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secure the Mcnrices of honest and competent officials. In the 
right hands we will have good city government under any of 
these plans, and without good management all of them will f aiL 
No one doubts for a moment that in every city there is an abun- 
dance of men of brains and integrity. Why is it that they are 
so little in evidence in the city government ? Is there a dispo- 
sition on their part to shirk these responsibilities? It is 
claimed that their business and professional duties are such as 
to leave them little time for public service; but when we see 
how frequently they accept positions as directors of banks, 
private corporations and social clubs, and as trustees and vestry- 
men of churches, and how much time even the busiest of them 
often give to the duties of these positions, we are forced to look 
for some other reason for their absence from official positions 
in city government I am inclined to think that they have no 
disposition to shirk these duties, but rather an indisposition to 
do the work necessary to secure nomination and election to city 
offices. In European cities men of this class readily accept 
offices in city government and render excellent service. For 
the most part they are elected and not appointed, the European 
plan of city government in general being rather more demo- 
cratic than that which at present prevails in this country. A 
great many of our most capable business and professional men 
take very little interest in local politics, and even in national 
politics some of them take but little interest The selection of 
candidates for city office is commonly made by political organi- 
zations. It naturally follows that these men of independence 
and brains, who acknowledge little or no party authority, should 
not be chosen. It is the fashion for young men who have politi- 
cal aspirations to look for positions in federal or state govern- 
ment and to regard municipal office with contempt. Viewed 
solely from the standpoint of their own interest, it seems to me 
they make a serious mistake. If they would wrestle with diffi- 
cult problems ; if they would acquire valuable personal expe- 
rience ; if they are influenced by a high sense of duty, or even if 
they have no better motive than a desire for public applause, 
they should not scorn municipal service. Careful study and 
sound [judgment are necessary to the enactment of wise city 
laws as well as wise state laws. Many a great statesman has 
received his first law-making experience on the common council 
of his native city. If under present conditions there is no 
honor connected with the office of alderman, the young man 
who is made of the right stuff will find a way to put it in. The 
public2appreciates good service and honors the man who renders 
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it. Good citizenship means something far higher than the mere 
gratification of personal vanity or the serving of personal inter- 
est. It may mean the sacrifice of personal interests to the pub- 
lic good. It often means the sacrifice of popular applause to 
the maintenance of self-respect and the approval of one's own 
conscience. If city government involved only questions of busi- 
ness interest the heavy taxpayer might justify himself by say- 
ing that he would prefer to be robbed rather than to give the 
necessary attention to his public duties ; but other and higher 
interests are involved. The physical, mental and moral well- 
being of citizens, especially of the young and the poor who are 
incapable of self -protection, are at stake. Statistics show that 
thousands of young children die annually from the use of im- 
pure milk. Vour city government has assumed the duty of 
milk inspection, but your neglect to properly perform your duty 
as a citizen has contributed to place this department of your 
city government in such inefficient hands that it would be far 
better for the public if the city government would abandon even 
the pretense of providing such inspection. You pay a heavy 
school tax and your city government professes to provide first- 
class educational advantages, but it furnishes inefficient teachers 
and provides text books which are not intelligently selected on 
their merits, but are adopted at the dictation of some publishing 
company whose motive is merely one of personal gain. Your 
city government professes to furnish a supply of good drinking 
water and sells to its citizens an article which is impregnated 
with filth and disease. Your city government professes to sup- 
press or, at least repress, vice and to guard the morals of its 
citizens. In reality it permits the grossest immorality to walk 
boldly upon its streets. It is not enough for you to recognize 
these blots upon your city government; it is not enough for you 
to sit back in your easy chair and find fault with city officers 
who may possibly be doing their best and whose activity in 
public matters you might well emulate. Good citizenship de- 
mands something from all of us besides croaking and fault find- 
ing. It demands a little of our time, some of our activity. It 
may require us to devote a portion of our time for a year or two 
to some municipal office. If so, the demand should be honored. 
We owe it to ourselves and to posterity to overcome all obsta- 
cles and maintain sound democratic government in our cities. 

Edwin F. Swsbt. 
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INCORPORATION. 

In these days, when legislators too often hurry to meet and 
yield to popular demands, without the sense of responsibility 
and the independent deliberation required by the theory of 
representative government, popular error is apt to bear fruit 
quickly. Danger is avoided only by the many educational 
influences which lead the people generally to right thinking 
upon matters which become subjects of popular interest. It 
should be, and doubtless is, one of the aims of this Review 
to be among such influences with respect to matters of law — 
not so much, perhaps, by reaching the people directly as by 
leading those who make the law their special study, to look at 
things with the eyes of common sense and to express their 
thoughts in common language. 

The subject of corporations is, undoubtedly and for obvious 
reasons, one of popular interest at this time. And yet there is a 
deal of confusion of thought about corporations. The subject is 
in a sense complex and difficult. Abstruse questions arise in it. 
But in the main it is intelligible to common sense without very 
much research. There is need rather of examining what is 
close at hand and open to all, than of studying either the his- 
tory of the past or the law of the present. Resort must be had 
to the statute book, since corporations are creatures of statute 
law. And some little reference to the past is necessary to inter- 
pret the statutes. But no more than this is needed before com- 
mon sense can address itself to the main question which the 
subject presents, namely: What is a corporation ? It is more 
likely to be confused than helped by searching the books for 
definitions. If any one doubts this, let him read the first sec- 
tion of " Boone on Corporations," which contains a composite 
definition, for the parts of which ample authority is gfiven, and 
imagine himself offering this to an inquirer as an answer to the 
above question. It is as follows: 

''A corporation is an artificial being, invisible, intangible, 
and existing only in contemplation of law; and it possesses 
only those properties and powers which are conferred upon it 
by its creator. Its existence depends upon a legislative act, to 
which it either mediately or immediately owes its vitality. It 
is a collection of individuals united into one body, having per- 
petual succession under the corporate name, and vested by the 
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policy of the law with the capacity to transact certain kinds of 
business like a natural person; and such a union can only be 
effected under a grant of privileges from the sovereign power 
of the State." 

The effort to find out what a corporation is is embarrassed 
by the natural tendency to consider particular corporations 
with which the inquirer is especially familiar, without dis- 
tinguishing between those elements of character which they 
have in common with others, and those which are peculiar to 
them or to the particular class to which they belong. Obviously 
only those things which are common to all corporations are to 
be considered. 

Railroad corporations, for instance, receive and exercise 
important prerogative franchises, perform public functions in 
the place of the state, and are on that account permitted to 
exercise the right of eminent domain, that is, the right belong- 
ing to the sovereign to take private property for public use. 
The holding of such franchises involves correlative duties, and 
may rightly be taken into account by the State in dealing with 
this particular class of corporations. But it would be wrong to 
legislate about all corporations upon grounds based upon the 
holding of such franchises. Ferry companies, bridge compa- 
nies, gas companies and the like, have similar franchises. But 
ordinary business and manufacturing companies have only the 
franchise of corporate existence. The State grants to them, or 
to those who compose them, nothing but incorporation. In 
determining, then, the common character of corporations, as in 
framing laws to operate upon them all, it is well to put out of 
view such as have prerogative franchises and confine the atten- 
tion to purely private companies having no franchise but that 
of corporate being. 

Again, it is a prevalent idea that corporations commonly in- 
volve an aggregation of capital of considerable magnitude. It 
is true that corporate organization is used for the purpose of 
bringing together large aggregations of capital. The magnitude 
of the many combinations thus effected in the last twelve 
months is well known. But a large capital is not essential to 
corporate organization. As a rule the statutes authorizing the 
formation of corporations either state no minimum amount of 
capital, or put the minimum very low indeed. And in many 
cases incorporation does not effect any accumulation of capital 
whatever; as when a partnership is practically changed into a 
corporation by the transfer of the partnership assets to a cor- 
poration formed by the partners. Clearly, then, ideas which 
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attach to corporations by which very large amounts of capital are 
brought together, should neither be the basis of legislation 
against all corporations, nor affect the answer to the general 
question: What is a corporation ? 

It is often said that corporations have no souls. Is this a 
peculiarity of corporations as distinguished from partnerships 
and unincorporated joint-stock associations ? In the nature of 
things, a large business, belonging to an association of several 
persons, is run by rule, and the rules sometimes work harshly. 
But it makes no particular difference with respect to its treat* 
ment of its employees, or its dealings with others, whether the 
association is incorporated or not. How many people know as 
to any one of the large department stores, whether it is run by 
a partnership or a corporation ? 

And there are other characteristics of some corporations 
which are not common to all, nor peculiar to corporations as dis- 
tinguished from associations not incorporated. 

In view of the sweeping nature of some proposed legislation 
against corporations generally, induced by a belief in the evil 
effects of so-called trusts, it is pertinent to throw out here a re- 
minder that the trusts as at first organized were unincorporated 
associations, and were attacked because they interfered with 
corporate autonomy and because they escaped the supervision 
to which corporations were subject. 

How, then, may the common character of corporations be 
discovered ? By examining the statutes under which they are 
formed. These statutes might be quite different from each 
other. The possibilities of legislation are great. But it so hap- 
pens that, in this country, at least, statutes of incorporation, 
whether special charters or general incorporation laws, follow 
the same lines; so that in essentials the products are the same. 
Acts for the incorporation of railroad companies, bridge com- 
panies, ferry companies, gas companies and the like, contain, 
besides the provisions for incorporation, what are substantially 
grants of prerogative franchises, and to avoid confusion they 
may as well be passed by. As in biology, the simplest forms 
best repay the search for essentials. And the simplest forms of 
incorporation laws are those relating to business companies 
which receive from the state no franchise but the right of cor- 
porate existence. And since the general incorporation laws of 
the several states are as a rule drawn upon substantially the 
same general plan, it makes little difference whether the law of 
one st^te or another is taken .up. 

Take, then, the joint-stock corporation law of Connecticut. 
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From this law, as well as any other, the essential character of 
stock corporations can be discovered. And it is the stock com- 
panies, rather than the companies having no stock, which are 
of special interest. That law enacts that any three or more 
persons who shall associate by written articles, giving name, 
purpose, location, amount of capital stock and number of shares, 
to carry on any lawful business, with some exceptions, shall, 
upon filing their articles with the Secretary of State, become a 
corporation. A corporation, it appears, then, is an association 
of persons. But there are other associations of persons for 
business purposes — partnerships, syndicates and other associa- 
tions resting merely on contract. If any of these associations 
take the benefit of this joint-stock corporation law, they 
become corporations. What do they gain by it? In other 
words — and the putting of this question as really the funda- 
mental one, greatly clarifies the subject — what is incorporation ? 
What is it, and of what advantage is it, to become a body cor- 
porate or corporation ? Suppose that a number of persons have 
come, together to form an association for business, and the 
question is raised whether or not they shall file their articles 
and become incorporated. Will they have any broader powers 
as to the business they may do? Certainly not. They can 
engage in any lawful business, unincorporated. Incorporated, 
they can do nothing more. If they desire to be able to change 
the business upon the agreement of less than all the associates, 
the articles can so provide. As to the business they may do, they 
rather assume a restraint than gain a greater freedom, by incor- 
poration. And they subject themselves to the burden of mak- 
ing reports about their business to state officials. They do not 
by incorporation acquire the right to use a larger capital 
in their business, and as to the issue of shares and the getting 
of additional capital in the future, the articles may provide as 
fully, and perhaps with less restrictions, if the association is 
to remain unincorporated. The statute contains convenient 
provisions as to organization and management, which are 
carried into the articles without being expressed, if the articles 
are filed. But like provisions may be expressed in the articles 
with but little more trouble, if the association is to rest on 
argreement merely. Speaking generally, the association, if not 
incorporated, may have as broad powers, as large a capital and 
as much freedom of action, as if it becomes a corporation. 
Indeed it is under less restraint and, if its associates are of one 
mind, it is practically unlimited, as an individual is, as to what 
it may do or what it may own. Its power for good or evil as 
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an influence in the line of business in which it operates is quite 
as great. 

By becoming a body corporate, the association gets simply 
the right to be regarded, in its legal relations, as though' it 
were a being. separate from those who compose it. That is the 
, meaning of the phrase as determined by the usages of the past. 
Call it an independent entity, if you please, or a legal person. 
The idea is graphically set forth by these names ; and the names 
are of value in its application. Incorporation creates the right to 
be regarded as a separate being. The association is an associa- 
tion of persons after incorporation as before. The associates 
and their successors, that is, in a stock corporation, the stock- 
holders, associated together, under the articles, are the corpora- 
tion. But in the relations of the association with the individual 
stockholders and with all outsiders, it is, when incorporated, to 
be dealt with and regarded as an independent body. 

And from this come two results: First, that the death of the 
associates, or the transfer of their interests does not affect the 
existence of the corporation; and, second, that the individual 
stockholders are not chargeable with the acts or omissions of 
the corporation, are not liable for its debts or obligations or for 
the wrongs which it commits, except so far as the statute may 
expressly provide. The first of these results is, in many cases, 
the sufiScient inducement to incorporation, because of the con- 
venience of having a business so organized that many can par- 
ticipate in its profits, thatanterests may be divided and sold or 
bequeathed without disturbing the business itself. All this 
may, it is believed, be accqmplished by agreement. Witness the 
unincorporated joint-stock companies engaged in the express 
business. But the statutes have been carefully worked out; and 
if there is any omission it can be supplied by further legisla- 
tion; and so it is much more convenient to reach these ends by 
incorporation than by agreement merely. Still, that the same 
continuity of the association, the same transferability of in- 
terests could be accomplished by agreement merely, is not to be 
forgotten when legislation is proposed, based upon what the 
corporation gets from the state. But what cannot be got by 
agreement is the irresponsibility of the associates or stock- 
holders for the acts or omissions of the association. Theoreti- 
cally, perhaps, this might be deemed possible, because all who 
should have dealings with the association might conceivably so 
agree. But practically, it is impossible to secure this result 
save by the action of the state. This, then, is the chief thing 
which the state confers by incorporation, freedom from per- 
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sonal liability, or, in some cases, limitation of personal liability, 
for the debts and wrongs for which the association is respon- 
sible. This is common to corporations of all kinds, and is 
peculiar to corporations. And there is nothing else of which 
this can be said. 

A few applications of what has been said to the suggestion 
made at the outset, seem appropriate. 

Since freedom from, or limitation of, the personal liability 
of the associates is the only thing common to all corporations 
and peculiar to them, and it comes by grant from the state, 
this is the chief basis of the right and the propriety of legisla- 
tive regulation of the management of incorporated companies. 
Authorizing the associates to do business, to invite credits, 
without the ordinary liability of individuals, the state is bound 
to concern itself with the management of their capital, which 
is the sole reliance, or in exceptional cases, the chief reliance, 
of creditors. The propriety of statutory regulations looking 
to good management cannot be doubted, and good management 
means management intelligent, effective and honest. Intelli- 
gent and effective management is intended to be secured by 
the common provisions that the affairs of corporations shall be 
managed by a board of directors limited in number. Honesty 
in the management is intended to be secured by various pro- 
visions holding the directors responsible, as occupying a fidu- 
ciary position, in which they are placed not merely by the act of 
the stockholders, but by the compulsion of the law. It may 
well be that improvements can be made in the statutory pro- 
visions looking to these ends. 

Out of the common provision that the affairs of corpora- 
tions shall be managed by a board of directors, coiHes a legiti- 
mate basis for regulation of management in the interest of 
stockholders. Stockholders, as a rule, have no voice in the 
management save to determine by their vote at fixed periods 
who the directors shall be, and to make by-laws. The power 
to make by-laws does not permit the general management to 
be taken out of the hands of the board, in which it is vested 
by law. Hence, in matters of regulation looking to good man- 
agement — management intelligent, effective and honest — it is 
proper that the Legislature should consider not only the inter- 
ests of outsiders who are or may become creditors, but also the 
interests of stockholders. 

In the interest of creditors or those who may become such, 
provisions requiring reports to be made, revealing the finan- 
cial condition of corporations, find legitimate basis; but intelli- 
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gent legislation of this kind will require no further publicity 
than the purpose requires. The interests of stockholders 
require only private reports to them. And as to those who 
may think of purchasing stock, it is doubtful whether they 
may not best be left to the rule of caveat emptoTy with the 
additional protection as to stocks dealt in on the exchanges of 
the regulations which such exchanges may adopt, and with, 
perhaps, more stringent enactments as to misleading state- 
ments in prospectuses and the like, whether issued by corpora- 
tions or not. The stock of many corporations changes hands 
but rarely. They are private institutions, and except for the 
protection of creditors, there would seem to be no reason why 
they should be required to make their affairs public. 

Statutory provisions operating upon all corporations are not 
justified by reasons relating to such franchises as the franchise 
of operating a railroad. Legislation based upon such reasons 
should be limited to the particular class of corporations holding 
such franchises. 

If large aggregations of capital are an evil against which 
legislation should be directed, the evil cannot be reached, com- 
pletely, at least, by any legislation as to corporations, either by 
limiting the amount of capital or by forbidding corporations of 
other states to do business, if their capital is excessive. The 
convenience of corporate organization, aside from the benefit 
of freedom from or limitation of personal liability, is quite 
evident ; but it is equally evident that associations can be 
formed by agreement only which can do any lawful business 
and have any amount of capital, and which, if composed of 
citizens of any state, can, under the Constitution, do business 
in any other state without legislative permission. If legislation 
against this supposed evil is possible and is wise, let it proceed 
directly, by declaring such aggregations unlawful, whether 
effected through corporate organization or otherwise, rather 
than change the general laws as to incorporated companies, and 
impair the usefulness for all purposes of this particular form 
of organization ; since the latter course cannot prevent, 
although it may somewhat impede, the progress of accumula- 
tion. Possibly if the problem is thus faced, it may be seen that 
the supposed evil is not a real evil, or is one which cannot be 
reached by legislation. It may appear that the tendency to 
aggregation, whether to be regretted or not, is natural and 
irresistible, is to be regulated rather than restrained, and that 
it can best be regulated by encouraging the use for this purpose 
of corporate organization which involves state supervision. 
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Incorporation has undoubtedly been and now is an impor- 
tant means of industrial progress — ^useful and beneficial in the 
highest degree. The foolishness of wholesale denunciation of 
corporations and of wholesale legislation against them must be 
obvious to any intelligent man who applies his common sense 
to facts open before him. Legislative efforts should rather 
seek to extend the usefulness of this form of organization, to 
encourage associations in this way to come under the super- 
vision of the state, to further safeguard the interests of 
creditors and stockholders, to impose such additional regula- 
tions as to management as will more completely secure what 
the law now intends, but to make the burdens and restraints as 
light as may be done consistently, leaving corporations as much 
freedom and as few shackles as possible, that they may do their 
utmost for the general good. 

Thomas Thacher. 
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The school year has opened auspiciously, with an increase of 
three in the registration. The official figures are (figures for 
last year in brackets): Graduate Students, 3 [11]; Seniors, 
52 [70] ; Middlers, 52 [42] ; Juniors, 87 [69] ; Special Students, 3 
[2] ; total, 197 [194]. The large increase in the Junior class is 
especially gratifying. The only changes to be noted are that 
Prof. Wurts is teaching the claisses in junior evidence, Mr. C. 
H. Harriman, '99, is Junior Quiz Master, and Dr. W. F. Poster 
has been chosen Secretary of the Faculty in place of Prof. 
Beers, whose private engagements made it impossible for him 
to give the time necessary for the office work. It is a source 
of gratification that President Hadley is giving his course 
of lectures on Railway Management, though the number of 
lectures has been reduced to six. 

The school is honored in the election of Prof. Simeon E. 
Baldwin to the Presidency of the International Law Associa- 
tion, to succeed Sir Richard E. Webster, Attorney-General of 
England. Judge David Dudley Field is the only American 
who has held this position. 
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PORBION JUDGMENTS IN ENGUSH COURTS. 

We are in receipt of an important and interesting decision of the Court of 
Appeals of the Supreme Court of Judicature (England) reversing the decision 
of the Chancery Division in the case of Sarah Elitabeth Pemberton v. 
Hughes, The material facts of the case were that the plaintiff, while a resi- 
dent of the State of Florida, was married there according to the laws thereof 
to one Erwin. Four years after the marriage Erwin sued the plaintiff for and 
obtained a decree of divorce. The decree stood as a final and subsisting 
decree. Two years later, Erwin being still alive, plaintiff married one Pem- 
berton, and they lived together as man and wife until the death of Pemberton. 
Under a power to charge certain estates in England with an annuity in favor 
of any woman he should marry, he, by his will, made plaintiff the appointee. 

The defendants, who claimed the estates, disputed the validity of the 
appointment, asserting that the decree of divorce was void under the laws of 
Florida. The ground of their contention was that the subpoena issued to Mrs. 
Pemberton (who was then Mrs. Erwin) did not leave ten dear da3rs between 
the date of the writ and the time for appearance in the suit for divorce. The 
evidence showed that such irregularity in practice and procedure would in any 
court of Florida be considered as rendering a decree of divorce null and void. 
In the present case the defendants claim that there being no valid divorce, 
there was no valid marriage between Pemberton and his so-called wife, and 
that hence she had no right to the jointure granted to her under the will of 
Pemberton The case was originally tried in Chancery Division before Judge 
Kekewich, who decided that the divorce was invalid. In his opinion he 
declared that the preponderance of evidence of the expert witnesses called for 
the defendants was undoubted in establishing that such error in the serving of 
the subpoena would render the decree void for want of proper jurisdiction. 

The reasoning of the Court of Appeals reversing this decision may be thus 
summarised It by no means follows that the judgment of the Florida court 
was rendered absolutely void by reason of the defect in process, or that, stand- 
ing unimpeached by a higher court, it would be considered invalid in a 
collateral proceeding in a Florida court Even assuming that such judg- 
ment would be considered as void in such a collateral proceeding, it does not 
afford a sufficient reason that the same should be considered as a nullity in an 
English court, which looks only for a violation of substantial justice. Pro- 
vided a court has territorial competence and jurisdiction, its competence in 
other respects is not regarded as material by English courts. Competency of 
A court from an international, and not from a municipal point of view, deter- 
mines the validity of a judgment, and therefore it is not dependent on the 
exact observance of the court's own rules of procedure. A judgment of a for- 
eign court having jurisdiction of the parties and subject matter — i. e., having 
jurisdiction to summon the defendants before it, and to decide such matters as 
it has decided— cannot be impeached in England on its merits, although there 
may be an error in procedure. (According to this declaration no consideration 
is given to the possibility that such an error in procedure might gloss over that 
very essential lack of jurisdiction over either the person or subject matter.) A 
decree of divorce altering the status of the parties concerned, and affecting the 
legitimacy of their afterbom children, is much more like a judgment in rem 
than a judgment in personam^ and, therefore, the decisions on foreign judgments 
in rem should be the guides in determining this case. As no collusion in obtain- 
ing the divorce is shown, there is no ground upon which an English court can 
refuse to reco^^ize the validity of the decree of the Florida court. 
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This decision may be regarded as an indirect contradiction to the general 
rule regarding foreign judgments in existence at the present day, which has 
been given clearness and definiteness by a vast series of English and American 
decisions. At present it is well settled that a judgment rendered by a court of 
competent authority and jurisdiction is absolutely conclusive as to the merits 
of the controversy which it settles, and to that extent is binding upon the 
courts of all other States and countries, and will be recognized by them as evi- 
dence of the facts decided. Moreover, at the present day there is no distinc- 
tion made between judgments in rem and judgments in personam of foreign 
courts, but all are given the same credit. Therefore, it has always been con- 
sidered that valid judgments will be both recognized and enforced if they are 
of such a character as to be given recognition and enforcement in the jurisdic- 
tion where they were pronounced. But it is here that the f.rst distinction is to 
be found. It must always appear that there have been proper proceedings and 
notice to the parties in order to give the judgment conclusiveness in a foreign 
jurisdiction. Bradstreet v. Neptune Ins, Co,, 3 Sumner (U. S.) 600, is the 
earliest case of authority in this country. Furthermore, there has never been 
any doubt of recent years that a foreign judgment may under all circum- 
stances be impeached for want of jurisdiction, either over the person or the 
subject matter, and in this country the rule is not changed, even by the " full 
faith and credit" clause in the United States Constitution. These questions 
were all gone into very thoroughly by the counsel on either side in the trial of 
this case in the Court of Appeals, yet with the result that the court unani* 
mously handed down the decision finding that a judgment pronounced by a 
foreign court will be considered final in English courts, and that English 
courts will never investigate the propriety or validity of the proceedings of 
such court tmless they offend against English views of substantial justice. 
Consequently a judgment, though void in law in the country where it is pro- 
nounced, will not necessarily be so regarded in England. There is no doubt 
that neither the court nor the counsel on either side were in agreement as to 
the principles laid down in the leading cases cited, viz. : Vanquelin v. Bouard^ 
15 C. B. N. S. 341; Castrique v. Imrie, 23 L. T. Rep. 48; Dogliom -v, CriS' 
pin, 15 L. T. Rep. 44. 

Lindley, M. R., said in part: "The court which pronounced the decree 
ought to be credited with knowing what irregularities, if any, were fatal to its 
jurisdiction and what were not, and the court had before it all the materials 
necessary for forming a judgment, and oversight or carelessness ought not to 
be presumed by us. * * * Assuming that the defendants are, right, 
and that the decree of divorce is void by the law of Florida, it by no means 
follows that it ought to be so regarded in this country. It sounds paradoxical 
to say that a decree of a foreign court should be regarded here as more effica- 
cious or with more respect than it is entitled to in the country in which it is 
pronounced. But this paradox disappears when the principles on which Eng-' 
lish courts act in regarding or disregarding foreign judgments are borne in 
mind. If a judgment is pronounced by a foreign court over persons within its 
jurisdiction and in a matter with which it is competent to deal, English courts 
never investigate the propriety of the proceedings of a foreign court, unless 
they offend against English views of substantial justice. Where no substan- 
tial justice, according to English notions, is offended, all that English courts 
look to are the finality of the judgment and the jurisdiction of the court in this 
sense and to this extent, viz., its competence to entertain the sort of case 
which it did deal with, and its competence to require the defendant to appear 
before it." 
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It would seem very much as if the distinction here introduced is so subtle 
and so without foundation as to have perverted the proper application of the 
general principles hitherto applied to the recognition of foreign judgments. 
The learned judge, whose opinion has just been quoted, himself admitted in 
another place that the courts of England do not enforce foreign judgments of 
courts which have no jurisdiction in the sense above explained, i. e., over the 
subject niatter or the persons brought before them, but claims that the juris- 
diction which alone is important is the territorial competence over the subject 
matter and the parties. If this were true any or all of the essential points of 
procedure in courts of law might be omitted or only partially performed, and 
yet a decree of the court would be considered valid. The truth of the matter 
seems to be that the existing, valid jurisdiction of any court is territorial in 
nature, and in any case is dependent upon the established procedure and the 
statutory enactments governing that court whose jurisdiction is under investi- 
gation. This being so, any defect of a technical nature will render the juris- 
diction of the court void, and any decree under such void jurisdiction adso- 
lutely invalid. Justice Lindley, citing the cases of Castrique v. Imrie, 23 
L. T. Rep. 48, and Messina v. Petrocochtno, 26 L. T. Rep. 561, reiterates the 
proposition that a judgment of a foreign court cannot be impeached on its 
merits^ but seems to stop there, and omits to notice that both those cases 
acknowledge in common with Schibsby v. WesUnhoh^ 24 L. T. Rep. 93, that 
the jurisdiction of the court of a foreign country may always be inquired into 
in order to ascertain whether the laws of the State were conformed to in mak- 
ing the decree of court, or whether it was unduly or irregularly obtained. If 
these latter facts appear, the judgment in question is considered null and void. 
The English cases, too numerous to mention by name, which were cited as 
authority for the view that " English courts are bound to receive a judgment 
of a foreign court without inquiry as to its conformity or nonconformity with 
the laws of the country where it was pronounced," are by no means in con- 
tradiction to the leading case of Phillips v. Hunter, 2 H. Bl. 402, in which 
Lord Chief Justice Eyre draws the very distinction which escapes, apparently, 
the attention of Justice Lindley, and which was the basis of the general rule 
prevailing until the present case. Justice E3rre said in part, " In one way only 
is the sentence or judgment of the court of a foreign State examinable in our 
courts, and that is when the party who claims the benefit of it applies to our 
courts to enforce it. When it is thus voluntarily submitted to our jurisdiction 
we examine it as we do all other considerations of promises, and for that pur- 
pose we receive evidence of what the law of the foreign State is, and whether 
the judgment is warranted by that law." In brief, if it is proved that a 
foreign judgment is invalid because of some defect in procedure or in practice, 
the judgment is considered as not being in existence, and evidence substan- 
tiating this is always admissible in a court of another country. But if no such 
daim is made the verity of the judgment will stand unimpeached, as would 
the present judgment of the court of Florida, had not the question of the non- 
existence of the judgment as a judgment been raised. The only way in which, 
under the prevailing rule, the defendants could have been estopped from dis- 
puting the validity of the decree of divorce would have been on the ground 
that they were parties to the proceeding in Florida, and as this was not the 
fact, a refusal of the court to receive evidence adverse to the validity of the 
decree is inherently in opposition to the rule prevailing up to the present 
time. 

The fundamental consideration upon which has rested the right to attack 
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the jarifldicdonal power of a foreign court has been that otherwise a citisen of 
one country could not avoid the effect of a judgment rendered by such court, 
when same is brought up in a proceeding in another court, without going back 
into such foreign jurisdiction, and there have the same reversed. This has never 
been required by English or American courts. Thus when Justice Lindley 
asserts that the errors of the Florida court should have been rectified by im- 
peachment in Florida, he seeks to invoke a duty never before recognized by 
English courts. 

RIGHT TO ENJOYMENT OP STKXAM — PERCOLATING WATERS. 

The Court of Appeals of New York extends the rights of riparian owners 
in Smith v. Brooklyn, 54 N. E. 787. Smith owned land on which there was 
and had been a pond and natural water-course. The city of Brooklyn, to 
secure water for municipal purposes, established, on land of its own, at a 
distance of about 3,400 feet, an aqueduct and reservoir, which it supplied with 
water by means of a conduit and a system of wells, pumped by powerful 
steam-suction pumps. When the conduit was laid the stream failed percepti- 
bly, and when the pumping station was put in operation disappeared. Both 
stream and pond have remained dry ever since. The jury found that the acts 
of the defendant had caused the disappearance of the pond and watercourse. 
In final affirmance, the Court of Appeals, all concurring and speaking by 
Gray, J., says: **The right of this plaintiff to the enjoyment of his running 
stream and to his pond was absolute. The diversion of the water therefrom 
was established as a fact by the verdict, and the right of the former to main- 
tain the action for the recovery of damages was clear." 

The doctrine that the owner of land has it to the sky and the lowest depths 
was very clearly modified as to watercourses in Skuryv, Piggott^ 3 Bust 339, 
where Whitlock, J., says: *' Ways or commons • • • may become extinct 
by unity of possession, because the greater benefit shall drown the less. 
* * * but a water-course doth begin ex jure naturct, and cannot be 
averted." But Acton v. Blundell, la M. & W. 324, denied the right or inter- 
est of the owner of land, through which water flowed in a subterraneous 
course, sufficient to enable him to bring action for its diversion by an adjacent 
owner. Where, however, these subterranean waters are the principal or only 
source of supply of a water-course on his land, what are the rights of the par- 
ties? Greenleaf v. Francis, 18 Pick 117, held the right of the first owner par- 
amount, "unless he was actuated by a mere malicious intent to deprive his 
neighbor of the water without a benefit to himself." Parker v. B, &• M, R,, 
3 Cush. 107. The next distinction made was between a subterranean flow of 
water so well defined as to constitute a regular and constant stream and perco- 
lations. The former were capable of a right of enjoyment in the person on 
whose land they issued as a spring and could not be diverted. Smith v. 
Adams, 6 Paige 435. But the owner of land had no right of action against a 
neighboring owner who diverted, without malice or negligence, the mere per- 
colations of his own land, even though a spring was destroyed thereby. 
Wheatly v. Baugh, 35 Pa. St. 538. It does not follow that each land owner 
has the entire and unqualified ownership of all water found in his soil, not 
gathered into natural water-courses in the common acceptation of that term. 
The rights of each landowner being similar, and his enjoyment dependent 
upon the action of other land-owners, these rights must be valueless unless 
exercised with reference to each other, and are correlative. Each is restricted, 
therefore, to a reasonable exercise of his own rights and a reasonable use of his 
own property. Bassett v. Salisbury Mfg. Co., 43 N. H. 569. 
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This was the basis of the decision of Hatch, J. (in z8 App. Div. Rep. 
341)* and we think it a sound one. The nuudm. Sic utere uo,, etc, applied 
to the facts, hannonixes the American cases. The English cases refuse to 
apply this doctrine to percolating waters where the rights of riparian owners 
in a defined water-course are not involved. Ckaseman v. Richards, 7 H. L. 
349; Bradford V, Pickles, 1895 Appeal Cases 587. 

Civilisation must move from absolute individual rights and absolute owner- 
ship to correlative rights and ownership reasonably restricted. While, there- 
fore, we approve the decision of the case upon the facts found by the verdict, 
we question the propriety of stating an "absolute right of enjoyment" in a 
water-course, unless it is used in the sense of vested or individuaL U. 5. v. 
Nortkway, 17 Fed. Rep. 65. The plainti£E had rights in his stream, the dty 
of Brooklyn had rights in the percolations of its land. When it was estab- 
lished that these percolations fed almost exclusively the plaintiff's stream, 
their rights became correlative and the city was bound to show that its acts 
were a reasonable use of its land with due care. 

GEOGRAPHICAL NAMES AS TRADE-MARKS. 

In Canal Co, v. Clark, 13 Wall. 311, we find the general law as to the use 
of geographical names for trade-marks laid down that no one can apply the 
name of a geographical district to a well known article of commerce, and 
obtain thereby such an exclusive right to the application as to prevent others 
inhabiting the district or dealing in similar articles coming from the district, 
from truthfully using the same designation. Until lately no exception to this 
general rule has been recognized as established law in this country. The 
United States Circuit Court for the Southern District of New York, however, 
has recently handed down a decision in the case of American Waltkam Watck 
Co, V. Sandman, 96 Fed. 330, that considerably modifies the views formerly 
held on this point In this case the defendant began the manufacture of 
watches in waltham under the name of "Columbia Watch Company" and 
stamped his watches with the name of this fictitious corporation and the words, 
" Waltham, Mass." His object in locating at this place was for the avowed 
purpose of usine the name ** Waltham " in order that he might therebv reap 
the Denefits of Uie labor of the original Waltham Watch Company, wno had 
succeeded in making the ** Waltham watch " known the world over. In a suit 
in equity for an accounting and an injunction, a decree was entered in favor 
of the plaintiff. The court in reaching this conclusion reco^izes that a 
geographical name may acquire a secondary meaning that entitles it to the 
protection of the law. By long use and association with the manufacture of 
an article it may come to be a means of designating that article and as such 
acquire the value and invoke the protection accorded to a trade-mark. We 
find this point arising in the case of Sexio v. Prove zende, L. R. I. Ch. 193, 
but not until the case of Montgomery v. Tkompson, 1891 App. Cases 217, was 
it very fully discussed. The Massachusetts Supreme Court followed this 
latter case in Waltkam Watck Co, v. United States Watck Co,, 53 N. E. 
141, and the reasoning there of Judges Knowlton and Holmes seems to have 
had great influence upon the circuit court in the present case. The case 
before us is important as tending to establish a fine between meritorious 
claims that have come into conflict. The principle that one can not 
appropriate a geographical name as against any one else manufacturing 
a similar article in the same place is a just one. But should even a riffht 
as strong as this be allowed to cover an intentional fraud on the pubfic? 
It is the protection of the public that is aimed at Not being in a favorable 
position to protect itself, the court considers its protection a duty incumbent 
upon it, and that a greater injustice would be done if it did not afford such 
^tection than if it merely set limits upon a well established rule of law. 
The element of intentional fraud upon the public is the feature that the courts 
have grasped in order to set this limit, and a stronger one it wotdd be hard to 
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find. As the law reaches a higher development, the establishment of limits 
to general principles become its predominant feature, and the present case is 
simply an illustration of this tendency. 

CONSTITUTIONAL INTSRPRSTATION — INHBaiTANCE TAX. 

That an inheritance tax is constitutional has long since been affirmatively 
decided bv the great weight of authority. But the opinion handed down by 
the court m In rs Stanford* s Estate^ 58 Pac. 46s, is not only instructive, but 
settles for California, at least, that such tax, though it never came into the pos- 
session of the State, but was due the State, belongs to the State; and decides that 
a legislative act exempting individuals and certain private corporations from 
the payment of this tax is void, as being in direct conflict with the State con- 
stitution, prohibiting the Legislature from noaking a gift of any public money 
or thing of value. (Overruling In re Stanford s Estate^ 54 Pac. 359.) The 
facts in this case were as follows: Leland Stanford by his will left large legacies 
in favor of the Leland Stanford Junior University and to certain of his nephews 
and nieces. A few days previous to Stanford's death m legislative enactment 
went into effect which provided for the payment of a collateral inheritance tax 
on property devised to certain classes. The tax so imposed was to become due 
ana payable at decedent's death. In April, 1896, the Superior Court of San 
Francisco made an order on Stanford's executrix, requirins: her to make pay- 
ment of the tax due on the collateral bequests under the wilL Prom this 
order an appeal was taken. In 18^7 the Legislature amended the original act 
by exempting from such tax certain persons and classes (under which certain 
legatees un<fer the Stanford will were included), and provided that such 
exemptions *' shall apply to all property which has passed by will, succession 
or transfer since the approval of the act of whidi this act is amendatory, 
except in cases where taxes have been paid." 

On the hearing of the appeal (54 Pac. 359) it was held that such appeal must 
be determined in accordance with the amendment, and that inasmuch as the 
amendment in (question extended to every part of the State and applied to 
every person within a class, the same was in effect a general law and there- 
fore did not conflict with the constitutional provision which in terms applied 
only to lo<^ or special laws. In the case under review the court, however, 
reaches a different conclusion, and hold that though in form the act in ques- 
tion may not be local or special leeislation, yet the framers of the constitu- 
tion, and the people who adopted it, did not hedge about the Legislature 
with such restraints in the matter of conferring favors, or making gifts or 
donations by special and local legislation, and at the same time leave the door 
wide open for similar abuses to enter under the guise of general legislation. 

A contention was made that as the State had not come into possession of 
the tax, there could be no violation of such constitutional ^ovision, inasmuch 
as the State could not give what it had never possessed. The fallacy of such 
contention is apparent when considered from the standpoint that it is only by 
virtue of statute that an heir is entitled to receive any of his ancestors' estate, 
and that it is in the power of the Legislature to provide that the whole or only 
a portion shall go to the heirs or other beneficiaries upon the death of the 
ancestor. This beiujg: so, and as all the property of a decedent must vest in 
some one at his death, if the law provides that only a certain portion can go 
to the heirs or other beneficiaries, the remainder being reserved to the State as 
a tax on the right of succession, it of necessity follows that such remainder 
must vest in the State at the same time that the other property vested in the 
heirs or beneficiaries. The State, therefore, has a present fixed right of 
future enjovment to such a tax, and this is property or a thing of value belong- 
ing to the State. It is not possession alone, but the right to possess, whi& 
constitutes ownership. Inasmuch as the State's right to such a tax after it is 
due is property, it seems apparent that any legi^tion which releases sudi 
right would be in conflict with a constitutional provision forbidding the releas- 
ing or extinguishing of the indebtedness, liability or obligation to the State. 

It would also seem to the average mind a pernicious piece of legislation to 
exempt tiiose who had not paid the tax and not to exempt those who had com- 
plied with the law, as it would appear to set a premium upon the non-fulfill. 
ment of an obligation and the imposing of a penalty upon those who obejred 
such a statute. 
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RECENT CASES. 

CoNSPULACY— Obvious Fraud— Pioplk v. Oilman, 8o N. W. 4 (Mich.).— In 
A profiecution for conspiracy to defraud the public by pretending to be a spirits 
nalistic medium and give stances it was Md to be immaterial that the 
evidence was obtained by a detective who paid his fee without being deceived 
by the imposture. The conspiracy was complete when formed. 

In this case the court does not decide that all persons who claim to be 
mediums are impostors and liable to prosecution, for the facts proved of 
themselves that the defendant was not a bona fide spiritualist It is hard to see 
on what grounds a court could pronounce spiritualism a humbug, j>rovided the 
parties concerned actually behaved in it. No court ought to dictate what a 
man shall hold as a religion or ethical tenet, nor should it pronounce any 
honest belief in these matters unworthy of a man of ordinary intelligence. 

CoNTEACTs— Reformation— Equity Jurisdiction— Railway Advbrtisino 
Co. V. Standard Rock Candy Co., 60 N. Y. Sup. 338 (Supreme Court, Appel- 
late Term).— Plaintiff sued in a munidpai court on a contract providing that 
defendant should pay plaintiff fiia.so per month for placing defendants' 
advertising placards in the street cars of certain cities. It appeared that 
both parties agreed that the sum paid for such advertising should be the same 
as that paid under a former contract in another dty, $103 per month, and that 
the larger sum appeared in the latter contract by mistake. The court 
instructed the jury that, if they found from the evidence that it was the under- 
standing that defendant was to spend as much under the latter contract aa 
under the earlier, they should find a verdict for plaintiff in the sum of $102 and 
interest. Ifeid, *' that the instruction did not assume the exercise of equity 
power, and virtually allow a reformation of the contract sued on and a recov- 
ery after reformation, and was not erroneous, when the parties had litigated 
the question as to what the contract was, without objection." MacLean, J.» 
dissented from this opinion. 

The charge to the jury and their subsequent findinfi" would seem to be in 
error, because the defendant, hyf its answer set up no other contract than the 
one declared on in the complamt, for $112.20, nor did any other appear in 
the pleadings. The charge and finding seem to be a virtual assumption of 
equity powers, apparently reco^pising ue plaintiff*s right of recovery upon 
tlM contract sued upon, but really reforming that contract because of a mutual 
mistake therein, and then allowmg recovery on the reformed contract This 
was extra jurisdiction. Fetu^ v. Ellsworth, (Com. PL) 19 N. Y. Sup. 659. 
Reformation is a purely equitable remedy, and it is hard to see how it can be 
granted in a case where a plaintiff does not ask for it, but sues in his common 
law rifl^its under a contract, even if it be in a Code State. 

'* Even if it be not. in effect, reformation,'* says MacLean, J., *< then it must 
be conceded to be a recovery upon a cause of acnon not pleaaed. and we mav 
say as was said in Reed v. McConnell, 133 N. Y. 433, 31 N. E. 22. ' This 
recoverv was in violation of the rule that no judgment can be sustained in 
favor ot a plaintiff on a cause of action not alleged in the complaint unless the 
defendant, by his silence or conduct, acquiesced in the trial of the new and dif- 
ferent cause of action.' " 

The majority of the court base their aflSrmaace of the judgment, ^ri/, 

"upon the liberality, almost informality of practice sanctioned in the mtmid- 

pal court; second^ upon the provisions of ^sction 3063 of the Code of Civil 

Procedure, and tkird^ upon the fact that the parties had, without <^jection^ 

3 
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litigated the question as to what the contract was." Code Civ. Proc, % 5063. 
provides that the Appellate Court most render jnstioe according to the justioe 
of the case, and without regard to technical defects, which do not affect tiie 
merits, and that it may reverse or affirm a jndnnent for errors of law or fact. 
It is hard to see what application this has to the case under discussion, since 
there would be no injusuce in compelling recourse to the remedy of refmma* 
tion before bringing suit, and since it can hardly be regarded as a technical 
defect for suit to be brought on one cause of action ana recovery had under 
another. The cogency of the third reason, namely, that the parties had been 
allowed to litigate what the contract really was, is not apparent All the tes- 
timony on this point could only serve to show that there had been a mutual 
mistake as to the contract, that the real contract was something different from 
that which appeared in the written instrument, and that there was need of the 
equitable remedy of reformation. 

Easbmbnts— Rights of MoRTGAcsfr'-CoMPENSATioN— Psuns v. Chicaoo, 
R. I. & P. Ry. Co., 58 Pac. 492 (Kansas).^A mortgagor of land granted the 
right of way to a railroad company without the consent of the mortgagee, and 
without any piroceeding to condemn the land. Held, that a purchaser at a 
foreclosure sale under the mortgage or his grantee may sue the company for 
compensation, but cannot recover damages incident to the entry before he 
acquired title to the land. 

This case seems to be correct on principle. Perkins v. Pitts, xx Mass. 125, 
Meriam v. Brown, X28 Mass., 39X. is an almost parallel case, h<ddine as in the 
present case that the rails were real fixtures and became a part of the land. 
Although this is, without doubt, eood law, there are decisions to the contrary. 
Black River &* Morristown Ry. Co. v. Barnard, x6 N. Y. X04; Cohen v. 
St. L., Ft. S. &* W. Ry. Co., 34 Kan. 158. 

BVIDBMCB— RbQUIRING PRODUCTION OF DOCUMXMTS — III KB COMnfOOEB, 

CoLLBCTOK, 96 Pbd. 552.^The reports made by a distiller, or by a storekeeper 
or other officers to a collector under the internal revenue laws are in no sense 
public records, and cannot be produced in court as evidence. 

The question here hinges on the jmblic nature of the storekeeper's report 
If they are made " for the oenefit of the public " (I Greenl., Sec. 483), it n^mld 
seem tnat the State officials' call for them as evidence shotdd be respected If 
they are the private property of the government, the Secretary of the Treasury 
has undoubtMly the riffht to order them refused as evidence. Their purpose 
is to give the collector mformation as to the ouantitv of distilled spirits in the 
wamouse, and they are not open to the puolic. fiut cases can be imagined 
where the public would be benefited by knowing such reports. There is noth- 




, ii^pU- 

cation of a person for a license. The weight of authority, however, seems to be 
with the court in the present case. In re Huttman, 70 Fed. 699; In re Weeks, 
82 Fed. 729. 

EviDBNCB— Wills— Mbntal Capacity— Powbrs Bx'r. bt al. v. Powbbs 
BT AL., 52 S. W. 845 (Ky.).— Evidence was offered as to the amount of property 
the testator had at a considerable time before his death and that he had a 
much less amount at his death. Held, that perhaps such evidence was admis- 
sible as showing the testator had not the mental capacity to make a wilL 

There seems to have been some doubt in the mind of the court as to the 
admissibility of this evidence and it is improbable that the decision will be 
anywhere followed. Such evidence is extremely remote from the issue and, by 
itself, of almost no effect, since the law has lone been established that bad 
mana^gement or waste of an estate or want of understanding to transact even 
the ordinary business of life does not ttffect testamentary capacity. Whitney 
V. Twombfy, 136 Mass. 145; Hall v. Hall, 17 Pick. (Mass.) 373. 
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P&ATUNAL COLLIGB SOdSTISS— BXPULSION OF SUBOKDINATB CBAFTBEt— 

InjUNcnoN^HBATOif BT AL. V. HuLL BT AL., 59 N. Y. Sup. 38x.— Charges 
ware brought against a chapter of a college fraternal organization by its presi- 
dent because of lack of cnltore and refinement among the women of tiie ooUege. 
No proof was offered that any mle of the order was "broken except the exhi- 
bition of the constitution to counsel by a member of the order. No causes for 
expulsion are provided for by the constitution. Nor was any chance given the 
chapter to defend itself against the charges. Held^ the court would enjoin 
consummation of the expulsion. 

In the absence of defined regulations as to the causes for expulsion, it 
would seem that the ordinary principles of justice would govern. In People v. 
N. K Produce Exchange, 149 N. \ . 401, it was held that the causes of suspen- 
sion and expulsion must be stated with reasonable certainty in the notice and 
the cause for action must be within the scope of the by-laws. But this case 
refers mainly to membership in corporations, but no distinction is recognized 
between corporations and voluntary unincorporated associations. The chief 
value of membership and association with members of other chapters of frater- 
nal organizations lies in the initiation by a chapter of good standine. and the con- 
tinuance of privileges as members of the local chapter. When uk&t value has 
been destroyed, the blow comes home directly to all those who have become 
members of the local chapter, and so their individual rights would apparently 
be invaded. 

Gas CoMPANixs—DisaLiifiNATioN— Bailey v. Paybttx Gas-Publ Co., 44 
Atlan. 251 (Petm,).^JIe/d, that a company incorporated for the purpose of 
supplying gas both for heating and lighting cannot discriminate by charging 
more for gas for lighting than for heating. 

Unlawful discrimination is a term geherally used to indicate a breach of a 
statutorjr or common-law duty to treat all customers aHke, i. e., there must be 
no discrimination if there is an equality of conditions with respect to all 
customers affected. The American doctrine of legislative control over the 
rates of warehousemen is well settled in the case of Munn v. Illmcis, 94 U. S., 
TX3, and has of late years been applied to the regulation of the rates of gas 
comixmies, but with recognition of the fact that such control is not arbitrair 
and is always subject to judicial determination. The justification of such 
legislative control is the quasi-public nature of warehousemen, railroad, gas, 
ferry and bridge compames. In the case in question the conditions under 
which the customers were supplied were both smiilar and equal, and the only 
ground for discrimination was the differing value of the service to the 
customer, i. e., that the furnishing of gas for li^htine was more valuable to 
the customer than the furnishing of g[as for heating. Discrimination based on 
such grounds has never been sustamed in cases of companies of another 
nature, and now for the first time it is decided that gas companies cannot 
charge varyine rates for differing uses of the same k&d of gas. Many gas 
companies m uie different States have made such a distinction in charges, and 
if the courts of other States hold in accordance with the principal case these 
companies will be most markedly affected. The decision seems based on a 
logical interpretation of the doctrine of unfair rates and will in all probability 
be sustainea by future cases. 

Highways— Reasonable Use by Owneb or the Land— Nuisance— 
Lyman v. Hooper, 44 Atl. 127 (Me.). 

While it is true that adjacent owner, owning presumptively to the center 
of a highway, may, subject to the public easement, make a reasonable use of 
the land even witnin the location, yet a stack of hay with a white half cap, the 
comers of which are unfastened and flapping in tne wind, placed within the 
highway about Uiree feet from traveled part, is an object 01 such a character 
as will naturally frighten horses ordinarily gentle and well broken, and there- 
fore is not a reasonable use, but constitutes a nuisance. Most of the cases 
of injury incurred on highways are against the munidpalities for maintaining 
a nuisance or permitting an abutting owner to do so. In Murray v. Mc Shane, 
52 Md. 217, the same rule of law was applied; the owner of lana on which was 
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a ruinons wall, which was declared a nuisance, beine held liable. Regina v. 
Watts^ I Salk. 357, and Mullen v. 5/. John^ 57 N. Y. 567, is decided on same 
ground. 

Lbass— What Constitutes — Goldman v. Nkw York Advertising Co., 
60 N. Y. Sup. 275.^The relation of landlord and tenant is not created where 
for compensation one person gives another authority to use the wall of a house 
for advertising purposes for a specified time. 

Both appellant and defendant invoke legal principles that obtain between 
landlord ana tenant The relation of landlord and tenant did not exist, as the 
contract between the parties was not one for the possession and profits of lands 
or tenements neither was it for the possession or right of possession to the 
realty. In Lowell v. Strahan^ 145 Mass. i, it was held that affixing a sign 
to the wall in consideration of an annual payment was a license, and not 
a lease. It was permission to do a particular act, and gave no authority to do 
any other act upon the premises. 

Master and Servants-Grounds for Discharge— Employers' Good 
Patth— Misconduct— Contract of Employment— Employee's Rights— Allen 
v. Aylesworth et al., 44 Atlan. 178 (N. J.).— An employee whose faithful 
service was sought by execution of a bond in his favor for an additional 
remuneration in event of such faithful service, was discharged for endeavoring 
to make secret examination of the employers' books. Held^ that this was a 
breach of contract on part of employee, and employers were entitled to dis- 
charge him. 

The court thoroughly exploits the right of a master to discharge an 
employee on grounds all of which are not assigned at time of discharge. 
This matter is well settled, for a master is never tmder obligation to assign any 
reason for dismissal of a servant, provided he can show that good and sufficient 
cause for dismissal existed at the time of discharge ; Sterling Emory Wheel 
Co, V. Afagee, 40 111. App. 340, and further reasons for mscharge may be 
assigned even thot^h unxnown to master at the time the discharge was 
macte. Odenealv, jffeung, 70 Miss. 17a. This is now the general American 
doctrine. In the present case, the original cause for dismissal was the 
unauthorised and dandestine examination of the master's books, and this 
is held to be adequate cause for discharge as a breach of an implied condition 
of employment. There are cases in which the betrayal of tne employers' 
secrets of trade was^good ground for discharge, but tne present case seems 
without precedent, as there was simply an endeavor to acquire the trade 
secrets ot the employers. The court seems to apply the general rule correctly, 
as such an act would be a breach of a contract for good and faithful service. 
Further, it is held that the anticipation by the master of disobedience to orders 
by the servant does not constitute bad faith on the part of master in discharg- 
ing such employee for the unauthorized examination of books. SmiH, 
Afaster and Servant^ p. 150, 151. 

Municipal Corporations— Action for Personal Injuries— Liabiuty foe 
Acts OF Street Cleaning Department — ^Missons etal. v. Mayor, etc, of the 
City of New York, 54 N. E. 744 (N. Y.).— The negligence of the driver of an 
ash cart, employed in the street cleaning department, caused the death of 
plaintiff's intestate. Held, that the city was liable, as it was acting in its pri- 
vate capacity as distinguished from its governmental functions. 

Judges O'Brien and Gray dissent and follow the doctrine of Maxnultan 
V. Mayor, etc, 62 N. Y. 160, and Ham v. Mayor, etc, 70 N. Y. 459. These two 
cases have been authoritative until reversed by the present case. While it is 
well settled that the city cannot be held liable while exercising its governmen- 
tal functions, there is a conflict as to when the city is so acting. In Jewett v. 
City of New Haven, 38 Conn. 368, it was held that the fire department, estab- 
lished!^ and organized under the provisions of the city charter, while eneas^ 
in extinguishing fires, was performing a public, governmental act, and mat 
the city could not be held liable for injuries received through the negligence 
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or misconduct of ttich department In Nill v. City of Boston^ m Mass. 344, 
it was held that a child attending a public school in a schoolhonse provided 
by a city pursuant to a dttty impcSed ttpon it by the general laws, could not 
maintain action against the dt^ for an injury caused by reason of the unsafe 
condition of a staircase over which he was passing. In Bartus v. District of 
Columbia, 91 U. S. 5^0, it was held that a city was responsible for an injury 
caused owing to the defective condition of a street. 

Nkougbncb— CoNTUBUTOKY Nbguobncb— QuiKK V. SibgslpCoopkr Co., 
60 N. Y. Sup. 328 (Supreme Court, Appellate Division, Second Depart- 
menX^-^Held. " The placing of a slippery slide in the middle of a section of 
stairway over which customers were invited to ascend and descend, in such a 
way as not to be likely to attract the attention of shoppers familiar with the 
stairway, and without any means being adopted to warn such customers, is 
negligence. Evidence that plaintifiE, who was injured by slipping on the 
slide, had passed down such stairway the day before, when no slide was there, 
and that there was nothing to suggest danger unless she had looked directly 
where she intended to place her foot, and the light was somewhat obscured, 
is sufficient to sustain a finding that she was not guilty of contributory negli- 
gence." 

The general rule of a storekeeper towards customers invited into his store 
to trade is to exercise reasonable care to keep the building safe for the use of 
such customers, and under it the placing of a permaiunt slide over such a 
flight of steps would not appear to be such lack of care as to amount to negli- 
gence, since the slide would be visible to one ordinarily watchful of his move- 
ments, and since, per statement of facts, there was abundant room to descend 
the steps without going upon the slide. Nor would the temporary occupation 
of a portion of the steps by a slide for trucks be wrongful in itself. The 
ground of the court in holding the defendant guilty of negligence lay in the 
tBct that the obstruction was temporary, '* and so nearly on a level with the 
steps as not to be likely to attract the attention of shoppers familiar with the 
stairs, but having no previous experience of any such obstruction upon 
them. The defendant uiould have adopted some method of warning cus- 
tomers of the presence of the obstacle.*' 

In regard to the question of contributory negligence on the part of plain- 
ti£P, the fact that the slide was temporary and had not been there when plain- 
tiff passed the same stairs the day before, was conclusive in determining that 
plaintiff was not negligent Ordinarily a person who exercises ordinary care 
is bound to look where he sets his foot, but in a case such as this, where the 
surroundings are familiar and there ^ nothing to lead the passer to suppose 
that the premises have been altered, ordinary care would not demana an 
inspection of the locality. " Contributory negligence is not always the con- 
sequence of failure to exercise the sreatest prudence or to make use of the 
best judgment" Mc Richards -v. flint, 114 N. Y. 223, 21 N. E. 1^3. Because 
of the low level of the slide and the obscured light there was no indication of 
danger unless the plaintiff looked directly where she intended to step, and 
from this dose inspection she was excused because she was familiar with the 
steps and they had not been obstructed when she last used them. 

Patbnts—Vaudity— Inventions in Porxign Country— Hanifin v. Paicx, 
96 Fed. 435.— One who has made an invention in a foreign country, and has 
introduced the artide into commercial use there before the granting of any 
foreign patent or the description of the invention in any publication, may, 
upon obtaining a patent in this country, carry back the date of his invention 
to the actual time of making such invention in a foreign country so as to over- 
come the defense of prior use in this country. 

This is a new point, and although this decision of the circuit court upholds 
the viewpreviously taken on the same subject in Hanifen v. K H. Goashalk 
Co,, 78 FM. Six, we may expect to find still further adjudication on it It 
seems to be decided on the prindple in Seymour v. Osiome, xi WalL 5x6, 
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555, that an invention patented here it not to be defeated by a ^or foreign 
patent, provided nothing has been done which enables one in this country to 
practice the invention without making experiments. The jgiantin^ of a patent 
nere is independent of what may have been done abroad, ifthe article is not in 
general use oy the American publia 

Raiuloads— Watchman at Ckossimo— Accidbmt to Dbaf Pbrson— Pisko- 
ROWSKI V. Dbtroit, G. H. & M. R. R. Co., 8o M. W. 341 (Mich.)— A deaf man 
walking along a railroad track attempted to cross the same at a street cross- 
ing where a flagman was stationed to give warning of the approach of trains. 
Before starting across he had been hailed by workmen on an approaching 
hand-car, but failed to hear their call and was injured by the car in conse- 
quence. He had no warning from the flagman of the hand-car's approach. 
Held, that no negligence could be imputed to the company because of the 
flagman's neglect to warn, when he did not know that the injured man was 
deaf. 

This seems to be a strange and not altogether correct decision in view of 
the general rule that a person injured whfle crossing a railroad track at a 
street crossing has a right to rely, as the plaintiff did. on the flagman to give 
him notice of the approach of trains. Ct. Richmond v, R, R, Co,, 87 Mich. 
374, where plaintiff recovered damages because the necessity of a warning 
was apparent to the flagman, but he neglected the duty of giving notice of an 
approaching train. 

The fact that the operators of the hand-car gave warning ought not to 
excuse the flagman from doing the same, for it would seem to be as much his 
duty to give notice of the approach of a handcar as to warn persons of an 
oncoming locomotive or train, and this duty should exist irrespective of 
whether the men on the hand-car gave notice or not. The placing of flagmen 
at street crossings in populous districts is an additional safeguard required, 
besides the wammg signals from trains themselves. 

RXSTRAINT OF TrADB— EXTBNT TO WHICH AlXOWBD— -SaDDLXXY HaRDWARS 

Co. V. HnxsBORO Mills, 44 AtL 300 (N. H.).— Defendant agreed in writing 
to sell and ship to plaintiff 622 blankets of different styles, at prices specified 
and "not to sell blankets to anyone else in New York City." There 
was no limitation as to time. Heid, the contract being in restraint of 
trade, is not to be extended by construction beyond the fair and natural 
import of the language used, and that agreement will continue only for such 
length of time as will afford the buyer a reasonable opportunity for disposing 
of the goods in the usual course of trade with the exercise of due diligence. 

This principle of construction shows the disfavor in which the law still 
holds contracts in restraint of trade. As was said in a New York case, Green- 
JUldv, Oilman, (140 N. Y. 168), " while the law, to a certain extent, tolerates 
contracts in restraint of trade or business, and will uphold them, they are not 
to be treated with special indulgence." The same principle was applied in 
determining the territorial limits in which contracts operated as a restraint in 
Smith V. Martin, 80 Ind. s6o. and in Roller v. Ott 14 Kan. 609. it was said 
provisions of such a contract should not be extended by construction or im^- 
cation beyond what their terms clearly require. Harkinson^s Appeal, 78 Fa 
St 196, is to the same effect 

Shippino^Txst or Master— Liabiuty of Ownirs— Guttnxr bt al. v. 
PAanc Whauno Co., 96 Fed. 616.— The masters of two whaling ships, 
together with natives living on shore, took from an ice-bound vessel, without 
consent of those in charge, certain provisions. Held, that the principle of 
joint tort feaser does not apply, and that the owners of one of the vessels 
could only be held liable for the value of such stores taken as were used by 
his ship, and which it would have been within the scope of the master's em- 
ployment to secure. 
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In this case we find the principle of joint tort feaaert modified by the rules 
that ffovem the relation of principal and servant. If the master of the 
offencBng vessel had been sued he cotdd have been held as a joint tort feaser 
for the entire damage restiltine from the acts of alL But if the plaintiff elects 
to sne the company, it seems that he mnst forego the advantage that an action 
against the master would give him. For by the law of torts he can cioXj hold 
tht company liable to the extent of such acts of the master as were m the 
scope of nis authority. Armory v. Delamirie, z Strang. 505. 

Taxation— UmFORiimr^lN ax Pack, 58 Pac. Rep. 478 (Kansas).— At the 
last session of the Kansas Legislature an act was passed providing for the 
taxation of contracts of insurance made with insurance companies not author- 
ised to do business in the State. Held, to be unconstitutional for lack of uni- 
formity. 

This enactment is illustrative of the hostili^ of petty officials toward 
wealthy corporations who are non-residents. In Kansas it is required that all 
p roper ty shall be taxed at its true value in money. The point was well made 
by the court that the tax was not uniform, as no account is taken of the sol- 
vency of the company, or that the values of other property mav fluctuate, or 
the rate of taxation thereon may change from year to year, wlule the rate of 
taxation levied on the property in question remains unchanged. The ununl- 
formity of imposing a tax on a man who insures in a company unauthorised 
to do business m the State, and the exempting of his neighbor who insures in 
a licensed company, is obviously unconstitutional. County of Santa Clara v. 
Soutkirn Pac. Ry. Co., 18 Fed. 385. 

TxadxpNamxs— iNjuNcnoN— Usx OP Own Namb— Axnhxiic v. Arnhkdi, 
59 N. Y. Sup. 948— "Amheim the Tailor" dropped the word "Tailor" 
and adopted the name "Marks Amheim.*' Two years later the de- 
fendant, whose father-in-law had once used the name ** Amheim the Tailor " 
in New York, but had abandoned it twelve years before and moved to Chicago, 
opened a store in New York, using the name " Amheim the Tailor." She 
issued receipts, guarantees, and catalogues similar to the plaintiff's and used 
similar boxes, ordering them from the same people. She exhibited a photo- 
graph of the plaintiff as that of the proprietor of her store and arranged her 
store practically in the same manner as the plaintiff's. Held, the plaintiff was 
entitled to an injunction restraining the defendant from the use of the word 
" Amheim " as a trade-mark. 

The case shows how absolute has become the authority of the doctrine of 
" Fair Trade." The defendant was entitled to use her own name as a trade- 
mark in a business conducted on its own merits and not feeding upon the repu- 
tation earned by the sagacity of another. Chas, S. Higgins Co. v. Higgins 



Soap Co., 144 N. Y. 462; Devlin v. Devlin, 69 N. Y. 312; Oilman v. Hunne- 
well, 122 Mass. 139; Saxlekner v. Apollinaris Company, 1897 L. R. i Ch. 
893; Hires Co. v. Hires, 182 Pa. St 340. 

TausTs— LiABiuTT OP Fund foe Dxbts op Bbnxpiciart— Pntsr National 
Bank op Plainfixld v. Morthoul, 60 N. Y. Sup. 47.^A mother devised prop- 
erty in trust, the income therefrom to be applied to the use of her son during 
his lifetime, and giving said son power to dispose of the;property by will. 
Held, that neither the principal or income of such fund could be subjected to 
the payment of the beneficiary's debts, even for necessaries, and also, that as 
it is impossible to determine how mudi of such income is a surplus over and 
above the proper necessi t i e s of the beneficiary, such surplus cannot be reached. 

Although this decision is based upon statute law and is in harmony with 
the prior New York decisions {Graff v. Bennett, 31 N. Y. 12; Williams v. 
TMom et. al., 70 N. Y. 270), yet it is of interest inasmuch as it is in opposition 
to the more generally accepted view. It also poinu out the extreme fiberality 
extended to such trusts, and the tendency of New York to enlarge the doctrine 
as existing in other States. 



Digitized by 



Google 



J04 YALE LAW JOURNAL. 

The English rule has been in favor of the right to apply trust property to 
the satisfaction of the beneficiary's debts, regardless of tk^ provisions of the 
settlor. X Smith Leading Cases 1x9 ; DicJiv. Pitcltford, x Der. & Bat. 480. 
It has been followed in this country by the weieht of authority, but subject to 
the rule that some minor limitations upon the liability of the trust fund should 
be allowed. Nichols v. Eaton^ 91 U. S. 72s; Leavittv. Birne^ %i Conn, i; 
27 Am, andEng, Enc. of Law, p. 237; Mcllwaine v. Smith, 92 Am. Dec 295; 
Mandlebaum v. McDonald, 29 Mich. 781. These limitations, however, hav» 
never been of great indulgence to the beneficiary, usually providing for the 
cessation of his Interest upon his insolvency or attempt to subject it to debts. 

Wills— Execution— S16NATUSK at thb End— In ri Andrews* Will, 60 
N. Y. Sup. X4X.— A will was drawn on a printed blank folded in the 
middle so as to constitute four pages connected at the side. A printed intro- 
duction and clauses in writing occupied the first page, and on the reverse side 
of same was contained an appointment of executors, attestation, etc, properly 
filled in and signed by the testator and witnesses. At the top of this was 
written " third page.'* On what would ordinarily be called the third page 
various clauses disposing of the property were entered. At the top of this 
page was marked "second page." Held, not properly executed and signed 
under a statute requiring a will to be " signed at the end thereof." 

At first impression this seems unnecessarily rigid, especially in view of its 
being so often done in ordinary coirespondence on paper so folded. But the 
statute was passed to remedy an eviL If a will coula be so made on a printed 



ittea by tne testator, and "sif page" _ 
the part added. Hays v. Harden, 6 Pa. 413; Wineland's Appeal, xx8 Pa. 
St 37; Glancey v. Glancey, 17 Ohio, 134; Sisters of Charity v. Kelly, 67 N. Y. 
410; Matter ofONeill, 91 N. Y. 5x6. 
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A Treatise on the Law of Trusts and Trustees. By James Ware Perry. Fifth 
Edition, by John M. Gould. Little, Brown & Co., Boston, 1899. Sheep, 
2 Vols. 

The history of the law of trusts from its early beginnins:8 in Pidei Com- 
missa through the English '* use " down to the present day, has been char- 
acterised by an almost continuous flrowth and expansion. Courts have extended 
the application of its general prindples to almost every relation in life or course 
of dealing, and with the commercial pro^jress of the present century and its 
attendant complexity of business and social relations this extension nas been 
very rapid, and the subject becomes of great importance to the modem lawyer. 
Hr. Perry's text is too well and favorably known and too fl;enerally embodied 
in judicial opinions to need any commendation or praise, but as the decisions 
of the ten years which have elapsed since its last edition, have not only 
extended the field of cases to which the author's general rules are applied, but 
also have qualified or limited his statement of some of these rules, the present 
and fifth edition will be welcomed by the legal profession jgfenerally.^ Mr. 
Gould has left the text of the fourth edition unchanged, but m footnotes and 
citations has indicated and illustrated the lines of departure. His notes are 
are very full and show the great care with which the edition has been 
prepared. 

The Law of Presumptive Evidence. By John D. Lawson, LL.D., Professor of 
Contract and International Law in the University of the State of Mis- 
souri. Second Edition, Revised and Enlarged. Sheep, pp. 674. Cen- 
tral Law Journal Co., St. Louis, 1899. 

It has been frequently pointed out in the books that many presumptions 
commonly cadled rules of evidence are purely rules of substantive law. But 
their autnority to be treated tmder the head of evidence rests upon prescrip- 
tion, and we think the distinction will continue to be noticed merely for pur- 
poses of illustration. 

The author, from an exhaustive examination of cases, has deduced 139 
rules which he sets forth as the law g[oveming presumptions. Under eadi 
rule, as stated, a set of illustrations is given, taken from decided cases, with a 
further commentary, showing the conflict of authorities wherever it exists upon 
any rule. 

The scheme, as developed by the author, is an original one of very great 
merit. The book is, practically, in form, a codification of the law on this 
subject 

First Steps in International Law. By Sir Sherston Baker, Bart Little, Brown 
& Co., Boston, 1899. Cloth, pp. 428. 

The questions of international law raised during the late war between 
Spain and the United States concerning the rules of warfare and the position 
of neutrals, together with the English claim of the right of suzerainty in the 
Transvaal, and the advent of our own government under the direction of the 
present administration into the field of colonial expansion, whether we call it 
accordine to the dictates of our own conscience, '* imperialism," or " manifest 
destiny, has increased the desire of the intellectual American public to know 
more concerning the first causes of war, the position of neutnds, the sover- 
eignty of States and the rights of independence and self-preservation. 

The present treatise explains fully the great underlying principles of 
international law in easy language andT fascinating manner, and deserves its 
title because of the clearness of its style for the general reader, and not 
because of its failure to fully elucidate the questions discussed. 
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To the student and members of the legal profession, the chapter relating 
to Prices Courts, their Jurisdiction and Proceedine, together with the digest 
in the appendix of some of the more important cases, wHI be of spraal 
interest 

American Practice Reports. Vol. i. Editor-in-Chief, Charles A. Ray. 
Washington Law Book Co., Washington, D. C, 1899. Pp. 726. 

This initial volume of a series of reports is significant of a possible move> 
ment in American law practice, which may go even further than did the 
establishment of ^e New York code and the many subsequent codes of 
practice of the other States. The attitude of lawyers to-day is most favor- 
able to a ereater simplification of the methods of pleading and court 
practice, and hence a book which by compilation shows the most recent con- 
structions of settied principles of pleading and practice is certain to suggest a 
still further elimination of unnecessary provisions. The value of reports 
of this kind is without question both tor the admitted practitioner ana the 
embryonic student of the law. The preface of Editor Ray (whose ability and 
reputation as Chief Justice of Indiana are acknowleged to be of the highest 
order) presents interesting data, showing that the average length of lawsuits 
in this country is from eighteen months to six years, and that no less than 
38 per cent of reversed cases, are reversed not on questions affecting the 
ments of the case, but on points of procedure. These are remarkable figures 
and their existence is certainly not evidence of the speedy administration of 
justice. Justice even from human agencies should come nearer infallibility 
than this. While the Practice Reports will be of value to both judees and 
lawyers as a guide and time-saver of tremendous importance, yet it stills 
appears as if its greatest influence would be in inducing a further reformation 
both of common law and code-practice. This will not be in the immediate 
future, in all probability, but should occur with the increasing volumes of 
these reports showing conclusively the many unnecessary and injurious 
requirements of latter-day procedure. Not the least impressive aspect of 
these works is the fact that almost without exception, tne justices of the 
courts of last resort of this country have applauded and endorsed the publi- 
cation, and lent to it their aid and support. 

The Law of Pleading under the Codes of Civil Procedure, with an introduc- 
tion briefly explaining the Common Law and Equity Systems of 
Pleading, and an analytical index, in which is given the code provisions 
as to Pleading in each of the States which has adopted the reform pro* 
cedure. Second Edition. By Edwin E. Bryant, Dean of Law Faculty, 
University of Wisconsin. Littie, Brown & Co., 1899. Cloth, pp. 400. 

The title of the book as given above fully explains the scope of the work* 
which is as the author points out in thejpreface "intended rather as intro- 
ductory to than a substitute for the more elaborate and exhaustive treatises on 
the Law of Pleading." Thus to the student intending to practice in a obde 
State who wishes to obtain an elementary knowledge of the radical differences 
between common law and code pleadine on which to build a foundation for 
the more elaborate study of code procedure, this littie work will be of great 
value, in fact invaluable. This fact, together with the highest testimony of 
its true worth, has been demonstrated t^ its adoption as the elementary text 
book on code procedure by many of the leading Law schools in tiie country. 

Commentaries on the Law of Private Corporations. By Seymour D. Thomp- 
son, LL.D. Bancroft-Whitney Co., San Francisco, 1899. Seven Vol- 
umes. Vol. II. 

A supplementary volume containing recent decisions from 1895 to 1899, 
and also a general index of the whole work. 
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THE ORGANIZATION OF A TERRITORIAL GOV- 
ERNMENT FOR HAWAII. 

There is every reason why Hawaii should receive without delay 
a form of Government adapted to its conditions and needs. It is 
beyond question that at some future time this will be done also 
with Puerto Rico, Cuba, the Philippines and Guam, but their con- 
ditions and needs are widely, different from those of Hawaii, and in 
regard to them there is no express treaty obligation as in the case 
of Hawaii. In legislating for their government Congress will 
naturally leave to the President — at any rate for a considerable time 
— ^large discretionary powers, with the intention ultimately of es- 
tablishing some kind of a colonial administration of their affairs 
which will permit as large a degree of local self-government as they 
may show that they are fitted for, with opportunities for gradual de- 
velopment on that line. Important committees of each House of 
Congress are to have charge of the affairs of those island posses- 
sions. Those committees will probably have as strong and able a 
membership as can be furnished by each political party. They will 
recommend, after careful investigation, the form of colonial gov- 
ernment which, while conforming to the requirements of the United 
States Constitution, shall be in harmony with the policy, foreign 
and domestic, of the United States. All this will require time and 
careful work, for it is an untried field. 

But there is no occasion for classifying Hawaii as one of our 
"insular possessions,'' or for deferring legislation for organizing its 
government until its needs and conditions shall be further investi- 
gated, and until a definite colonial policy shall be determined upon. 
In fact, Hawaii is no more a possession in the sense of being a 
dependency than are the territories of Arizona, New Mexico, Okla- 
homa and Alaska. American citizens living in those territories, 



Digitized by 



Google 



io8 YALE LAW JOURNAL. 

while knowing the absolute right of Congress to legislate concern- 
ing them, do not consider themselves, and are not considered, as 
colonists or dependents in any sense. Hawaii, unlike the other 
insular acquisitions, was a sovereign state when it came into the 
American Union — ^not, to be sure, as a state, but, as expressed in 
the treaty negot^ted between the two countries and ratified by the 
Senate of Hawaii, "under the name of the territory of Hawaii." 
There are certain rights secured to Hawaii by that treaty or by the 
joint resolution of Congress known as the Newlands Resolution, 
which was substituted for the treaty, which cannot be ignored with- 
out violating moral obligations which are all the more sacred and 
binding in the form of conscience, because they can no longer be 
enforced by the state which has voluntarily ceded its sovereignty to 
the United States. The very authority for the joint resolution is 
contained in its preamble, which is thus worded : 

"Whereas, The Government of the Republic of Hawaii, having 
in due form signified its consent, in the manner provided by its Con- 
stitution, to cede absolutely and without reserve to the United 
States of America, all rights of sovereignty of whatsoever kind in 
and over the Hawaiian Islands and their dependencies, and also to 
cede and transfer to the United States- the absolute fee and owner- 
ship of all public. Government or Crown lands, public buildings or 
edifices, ports, harbors, military equipment, and all other public 
property of every kind and description belonging to the Govern- 
ment of the Hawaiian Islands, together with every right and appur- 
tenance thereunto appertaining:" 

Thereupon it was : 

**Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled. That said cession 
is accepted, ratified and confirmed, and that the said Hawaiian 
Islands and their dependencies be, and they are hereby annexed as 
a part of the territory of the United States, and are subject to the 
sovereign dominion thereof, and that all and singular the property 
and rights hereinbefore mentioned are vested in the United States 
of America." 

The "consent" of the Republic of Hawaii to cede its sovereignty 
to the United States, referred to in the preamble above mentioned, 
is expressed in the treaty, and in no other way, as follows : 

"The Republic of Hawaii and the United States of America, in 
view of the natural dependence of the Hawaiian Islands upon the 
United States, of their geographical proximity thereto, of the pre- 
ponderant share acquired by the United States and its citizens in 
the industries and trade of said Islands, and of the expressed desire 
of the Government of the Republic of Hawaii that those Islands should 
be incorporated into the United States as an integral part thereof, and 
under its sovereignty, have determined to accomplish by treaty an 
object so important to their mutual and permanent welfare." 
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It must be inferred that the resolution was intended to accom- 
plish the objects so defined, and to express the stipulations for the 
cession which were consented to by Hawaii in the treaty, which 
are as follows : 

"The existing laws of the United States relative to public lands 
shall not apply to such lands in the Hawaiian Islands, but the Con- 
gress of the United States shall enact special laws for their manage- 
ment and disposition : Provided, that all revenue from or proceeds 
of the same, except as regards such part thereof as may be used or 
occupied for the civil, military or naval purposes of the United 
States, or may be assigned for the use of the local government, shall 
be used solely for the benefiTt of the inhabitants of the Hawaiian 
Islands for educational and other public purposes. 

"Until Congress shall provide for the government of such 
Islands all the civil, judicial and military powers exercised by the 
oflScers of the existing government in said Islands, shall be vested 
in such person or persons, and shall be exercised in such manner as 
the President of the United States shall direct, and the President 
shall have power to remove said officers and fill the vacanices so 
occasioned. 

"The existing treaties of the Hawaiian Islands with foreign 
nations shall forthwith cease and determine, being replaced by such 
treaties as may exist, or as may be hereafter concluded, between the 
United States and such foreign nations. 

"The municipal legislation of the Hawaiian Islands, not enacted 
for the fulfillment of the treaties so extinguished, and not incon- 
sistent with this joint resolution nor contrary to the Constitution of 
the United States, nor to any existing treaty of the United States, 
shall remain in force until the Congress of the United Stat^ shall 
otherwise determine. 

"Until legislation shall be enacted extending the United States 
custom laws and regulations to the Hawaiian Islands, the existing 
customs relations of the Hawaiian Islands with the United States 
and other countries shall remain unchanged. 

"The public debt of the Republic of Hawaii lawfully existing at 
the date of the passage of this joint resolution, including the 
amounts due to depositors in the Hawaiian Postal Savings Bank, is 
hereby assumed by the Government of the United States, but the 
liability of the United States in this regard shall in no case exceed 
four million dollars. 

"So long, however, as the existing government and the present 
commercial relations of the Hawaiian Islands are continued, as 
hereinbefore provided, said government shall contiue to pay the in- 
terest on said debt. 

"There shall be no further immigration of Chinese into the Ha- 
waiian Islands, except upon such conditions as are now or may 
hereafter be allowed by the laws of the United States ; and no 
Chinese, by reason of anything herein contained, shall be allowed 
to enter the United States from the Hawaiian Islands. 

"The President shall appoint five Commissioners, at least two 
of whom shall be residents of the Hawaiian Islands, who shall, as 
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soon as reasonably practicable, recommend to Congress such legis- 
lation concerning the Hawaiian Islands as they shall deem neces- 
sary or proper." 

Now whatever disposition Congress may make of the public 
lands in the Philippines or in any other places, — and it is under- 
stood that questions of great difficulty will present themselves on 
this subject — ^the revenue from and proceeds of the public lands of 
Hawaii must by the treaty and resolution be used solely for the 
benefit of Hawaii for educational and other public purposes, ex- 
cepting that which shall be used for national purposes. 

The public debt of Hawaii, not to exceed $4,000,000, is assumed 
by the United States. Chinese immigration into Hawaii is restricted, 
as it is elsewhere in the United States. It is thought by some per- 
sons that the clause in the resolution retaining the existing customs 
regulations of the Hawaiian Islands with the United States and other 
countries, "until Congress shall extend to Hawaii the benefit of the 
United States customs laws," implies that Congress may, if it choose, 
never give to Hawaii the benefit of the United States customs laws, 
and "uniform taxes." And those who maintain this view contend 
that those customs laws ought not to be extended to Hawaii, and 
thereby, as they think, bring "cheap labor products" into competi- 
tion with American labor. 

Undoubtedly both political parties will endeavor to shape legis- 
lation for the insular possessions with the professed object of bene- 
fiting and not injuring American labor. Here, probably, will be 
one of the main points of controversy concerning legislation for 
Hawaii. If the assisted immigration laws shall be applied to 
Hawaii, — ^and it is difficult to see how Hawaii can be excepted from 
their application — ^the result will be that cheap labor will be obtain- 
able there no further than it is in California, or Louisiana, or any 
state in the Union. Since the date of the treaty, June 16, 1897, and 
for a considerable time prior to that date, Chinese immigration has 
been rigidly restricted in Hawaii, and the statistics show that the 
number of Chinese there to-day is less than two years ago. Japan- 
ese have continued to be introduced in Hawaii, to meet the indus- 
trial needs of the large number of new sugar and coffee plantations 
established since annexation. An attempt was made by the Ha- 
waiian Government over a year ago to exclude Japanese by deport- 
ing a large number for failure to comply with the restricted immi- 
gration laws made by the Republic of Hawaii. This proved to be 
a costly thing for Hawaii. The Japanese Government finally com- 
promised for the sum of $75,000, a claim against the Hawaiian Gov- 
ernment for this deportation. Hawaii can to a certain extent 
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restrict, but is powerless to prevent Japanese from going to that 
country whether as laborers, merchants, or "students ;" but then 
there is nothing to prevent Japanese from entering the United 
States without restriction and whenever they like. If they shall 
cease to go to Hawaii, it will not be because of assisted immigration 
laws enforced there. They will continue to go voluntarily because 
they like the Hawaiian climate and conditions. The Japanese Gov- 
ernment encourages them to go, expecting them to return as they 
usually do after a term of years, to enrich Japan with their newly 
acquired experiences. Their wages will go up considerably when 
the United States immigration laws shall be in force in Hawaii, but 
they will continue to do a large portion of the field labor required in 
the cultivation of sugar cane and coffee. 

Still another subject of discussion in respect of Hawaii, as well 
as the insular possessions generally, will be whether to extend to 
them the laws of the United States relating to commerce and mer- 
chant seamen in regard to vessels built and owned by citizens in 
those places as entitled to American legislation and to enact that 
the trade between those Islands and any portion of the main land 
shall be regarded as coasting trade and regelated by the United 
States laws requiring coast trade to be carried on only by American 
vessels. Do the conditions exist in respect of those countries far 
removed from the coast line of the United States, which called into 
being the coasting trade laws? Can a great trade with the Orient 
and between those Islands and the main land be carried on with 
advantage at the present time, or be so easily developed by con- 
fining it to American bottoms? These are considerations which all 
public spirited and statesmenslike men in the National Capital will 
have to ask each other and themselves, and answer as best they may. 
But of all the countries which are here mentioned, Hawaii is the 
only one which is now entitled to any high degree of local self-gov- 
ernment, and which is capable of immediate assimilation with 
American institutions. This can easily be seen by looking over the 
report made by the Hawaiian Commission, of which Senator Cul- 
lom is Chairman, and which included Senator Morgan and Repre- 
sentative Hitt on the part of the United States, and President Dole 
and Justice Frear on the part of Hawaii. This Comimission, which 
was appointed in accordance with the stipulations of the treaty of 
annexation, prepared a bill which was introduced in the Senate last 
December by Senator CuUom, and in the House by Representative 
Hitt, entitled : "A bill to provide a government for the territory 
of Hawaii." The same bill in substance is again introduced at the 
present session and referred as before to the Committee on Foreign 
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Relations in the Senate, and the Committee on Territories in the 
House. 

The report of the Commissioners is a voluminous document, 
showing in considerable detail, and with great thoroughness, the 
conditions and institutions of the Hawaiian community. In con- 
sidering what kind of government is fitted for the Hawaiian group, 
a knowledge of its history, its present status, and its reasonable 
needs, is requisite, and examination of that report will satisfy any 
candid mind that the provisions of the proposed bill are appropriate 
and wise. 

The elaborate public school system of Hawaii is not inferior in 
theory or practice, or in the personnel of its administrators, to that 
of any state of the American Union. Hawaiian law has for its 
basis the common law of England, with statutes which simplify the 
practice, codify most of the rules of evidence, define all criminal 
offenses, and provide for a large portion of the practice of criminal 
law. Hawaiian admiralty law is substantially that of the United 
States. Equity jurisdiction and practice are based on legislation 
almost literally copied from that of the Commonwealth of Massa- 
chusetts, and the same is true of probate practice. The lawyer's 
brief for a Hawaiian court is the same kind of a brief which would 
be presented to the courts of any of the older states of the Union, 
which are not under code law. 

Public highways, bridges, harbors and buildings, are cared for 
in a manner which would do credit to any American state. 

The legislative, executive and judicial departments of the gov- 
ernment work independently of each other, except in the power 
exercised by the Supreme Court of determining the constitutionality 
of legislative enactments. The practice has been more common in 
Hawaii than elsewhere of obtaining for the executive and legislative 
departments the opinions of the justices of the Supreme Court on 
questions of law upon proposed, as well as enacted, statutes. 

The cosmopolitan and refined social life of Hawaii is the delight 
of visitors and tourists. The aboriginal Hawaiian race, while not 
as yet well qualified for the work of making constitutions, or enact- 
ing fundamental law, are otherwise well-fitted for the duties of 
American citizenship. In Senator CuUom's bill it is provided "that 
all persons who were citizens of the Republic of Hawaii on August 
12, 1898, are to be citizens of the United States." This leaves out 
nearly all of the Asiatics, who form a large part of the population. 
The bill further provides for the continuance of the laws of Hawaii 
not inconsistent with the Constitution or laws of the United States ; 
and abolishes those Hawaiian offices which were used only for the 
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Republic of Hawaii. Contested elections are decided by the Terri- 
torial Supreme Court The Senate is to be composed of fifteen 
members, with a tenure of office of four years, and the House of 
Representatives of thirty members, elected every second year. The 
bill preserves many useful features of the constitution of the Repub- 
lic of Hawaii ; as, for instance, it allows the governor to "veto any 
specific item or items in any bill which appropriates money for 
specific purposes." 

Hawaii at present has no municipal governments. The pro- 
posed bill allows the legislature to ''create counties, and town and 
city municipalities within the territory^ of Hawaii, and provide for 
the government thereof." Voters for senators are required to own 
property of the value of not less than one thousand dollars, or to 
have received an income of not less than six hundred dollars during 
the year preceding registration. The bill keeps in force in the main 
the laws of Hawaii relating to agriculture and forestry, and also 
concerning the public lands, requiring all the proceeds of such lands 
to be applied by the laws of the government of the territory of Ha- 
waii for the benefit of the inhabitants of that territory. The judges 
of the territory are to be appointed; those of the Supreme Court 
with life tenure ; the judges of the Circuit Courts for six years ; and 
magistrates for two years, in conformity with the laws of Hawaii 
heretofore in force, relative to the judicial department, civil and 
criminal procedure which in substance are to be reenacted for the 
territory. The importance of avoiding an elected judiciary in Ha- 
waii is evident. It is to be hoped that this feature of the proposed 
bill will be strictly adhered to, whatever action shall be taken about 
the life tenure of judges. 

The bill in all its features will bear the closest scrutiny, and will, 
I hope, be passed without any radical amendments with as little 
delay as possible. 

It is unfortunate that the Fifty-fifth Congress did not provide 
legislation for Hawaii other than in the very scant provision made 
in the Newlands Resolution. Nothing but the exercise of good 
judgment and tact on the part of Hawaiian officials and courts, as 
well as of the Administration in Washington, has prevented serious 
difficulties and loss, for practically there has been something very 
like an interregntun in Hawaiian affairs. 

Whatever may come, or may not come, from expansion in other 
directions, I am confident that no better or truer citizens of the 
United States will be found than in beautiful Hawaii. 

Alfred S. Hartwell. 
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VALIDITY OF A DEFENSE THAT THE DEFEND- 
ANT WAS NOT SATISFIED, IN CASES OF 
CONTRACT WHEREIN IT WAS SPECIFIED 
THAT THE STIPULATIONS OF THE OTHER 
PARTY SHOULD BE PERFORMED TO HIS 
SATISFACTION. 

When two parties have entered into a contract, performance 
by the one is often a necessary preliminary to the maintenance 
of an action against the other for non-performance. This per- 
formance, moreover, must be in accordance with the terms of 
the contract as construed by the court. For it is the province 
of the court to determine, by construction, the meaning of an 
express contract, and, in doing this, the guiding principle is to 
effectuate the intention of the parties. Express contracts are 
given a construction which will bring them as near the actual 
meaning of the parties as the language used permits. 

Interesting questions of construction arise when one of the 
parties to the contractual obligation has undertaken that per- 
formance on his part shall be to the satisfaction of the other 
party. These questions are usually presented when suit is 
brought upon such a contract, and the party to whom satisfaction 
was guaranteed sets up as a defense that he was not satisfied. 
It then devolves upon the court to decide upon the validity of 
this defense, and this is determined by finding the meaning of 
provision guaranteeing the defendant's satisfaction, or by con- 
struing the contract. Three constructions have been suggested. 
By the/rx/, the defendant is made the sole judge as to whether 
the stipulations of the other party have been performed to his 
satisfaction, and the honesty of his decision cannot be ques- 
tioned. By the second^ the defendant is the sole judge, but his 
decision must be made honestly and in good faith. The third 
imposes upon the defendant a duty to act reasonably. Under 
this the contract is held to be performed to the defendant's sat- 
isfaction if the performance would be satisfactory to a reason- 
able man. 

The first of these constructions, although sustained by 
numerous dicta, seems to lack the support of judicial decision. 
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On reviewing the authorities, it is found to be without the direct 
sanction of a single case. The main contention usually is 
whether to apply the second or the third construction. By some 
courts the second construction is always applied, and the 
defendant's honest judgment is held to determine conclusively 
the satisfactoriness of the plaintiff's performance. Other 
courts apply this construction only to contracts made "to grat- 
ify taste, serve personal convenience or satisfy individual pre- 
ferences."* The third construction, requiring the defend- 
ant to act reasonably, is applied by these courts to all other 
contracts. From what has been said, it will be readily seen 
that, in all jurisdictions, contracts containing the personal ele- 
ment above referred to, receive the same construction. It may 
be well, therefore, to review the cases in which contracts of 
this nature are construed, before turning to those in which a 
different rule of construction is applied in different jurisdic- 
tions. This review of the authorities is to be, for the most 
part, illustrative, and the citations are intended to be typical 
rather than exhaustive. 

The case of Zaleski v. Clark ' is a good illustration of the 
construction given a contract falling within the rule applicable 
to contracts made " to gratify taste, serve personal convenience 
or satisfy individual preferences." In this case the plaintiff, a 
sculptor, brought an action for the price of a bust which he had 
made of the defendant's deceased husband. The bust had been 
made under a contract which expressly provided that the de- 
fendant need not pay the purchase price unless satisfied with 
it. The defendant was not satisfied because it had not the 
expression of the deceased during his life, and this was held to 
be a good defense to the maintenance of the action, although 
the fault was not the result of imperfect workmanship, but 
because of the nature of a bust, as a dead white model and 
necessarily destitute of the expression of color and life. The 
fact that the defendant ought to have been satisfied, it was held, 
was immaterial. 

Brown v. Foster * is another case of this class. There the 
plaintiff, a tailor, had agreed to make the defendant a suit t>f 
clothes to his satisfaction. The defendant was not satisfied 
with the clothes and returned them, refusing even to allow the 
plaintiff to make alterations. In an action for the price it was 



> Danforth, J.. Boiler Co. v. Garden et al., loi N. Y. 390. 
• 44 Conn. 3x8. 
*ii3 Mass. 136. 



Digitized by 



Google 



ii6 YALE LAW JOURNAL. 

proved by other tailors that the clothes were well made, except 
for a slight defect which could be easily remedied. Neverthe- 
less, it was held that the action would not lie. *' Although," said 
Devens, J., ** the compensation of the plaintiflE for valuable ser- 
vice and materials may thus be dependent upon the caprice of 
another who unreasonably refuses to accept the articles manu- 
factured, yet he cannot be relieved from the contract into which 
he has voluntarily entered." So also where the plaintiff had 
undertaken to make an enlarged picture of the defendant's 
deceased daughter,* and in another case, where the contract 
was to make a crayon portrait of the defendant and his wife,* 
the same conclusion was reached. In both cases the plaintiff 
had undertaken that the work should be satisfactory to the 
defendant, and in both cases the dissatisfaction of the defend- 
ant, whether reasonable or not, was held to be a valid defense. 

These views are also entertained in England, where it was 
decided by Cresswell, J., Williams, J., and Willis, J., concurring, 
that a contract to build a pony-phaeton to meet the defendant's 
approval, " not only on the score of workmanship, but also that 
of convenience and taste," gave the defendant a right to reject 
it, provided he acted bona fide.' 

Contracts of service containing a stipulation for satisfaction 
also seem to belong to this category, whenever the services to 
be rendered are of a personal nature. And so in New York, 
where the distinction is made between contracts involving ele- 
ments of personal taste and convenience and those which do 
not, it was held that an agent employed for a year, provided he 
"could fill the place satisfactorily," might be discharged by the 
employer whenever dissatisfied.* The view that this decision, 
which is followed in a later case,' was based upon the theory 
that the contract involved was within the rule applicable to 
contracts made to serve personal taste or convenience, is sup- 
ported by the opinion of Danforth, J., in Boiler Co. v. Garden.* 
Numerous other cases have included the construction of service 
contracts of this nature and, wherever the services have been 
of a personal nature, the conclusion has been the same." 



^ Gibson v. Cranage, 39 Mich. 49. 

* Moore v. Goodwin, 43 Hun. 534. See also Hoffman v. Galaher, 6 Daly 
43. (Friend's satisfaction.) 

•Andrews v. Belfield, 2 C. B. (N. S.) 779. 

* Tyler v. Ames, 6 Lans. (N. Y.) 280. 

* Spring V. Clock Co., 24 Htm 175. 

* 101 N. Y. 387, 390. 

!• Harder v. Board of Commrs., 97 Ind. 455; Dnrgin v. Baker, 32 Me. 273. 
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But in those jurisdictions which have not a uniform rule of 
construction it is essential that the services to be rendered are 
of a personal nature. Otherwise the contract would receive a 
construction requiring the employer to act as a reasonable man 
in dismissing the employee. This is well illustrated by two 
recent New York cases, the facts of which are almost identical. 
In both of these cases dramatic artists were employed under 
contracts which reserved to the employer the right to dismiss 
them, if at any time he should be satisfied, in good faith, that 
they were incompetent, and in each case it was held that this 
gave the employer no arbitrary right of dismissal." The opin- 
ions in these cases are somewhat involved, because of certain 
limiting terms in the contracts to be construed, but it seems to 
have been clearly the intention of the learned judges to keep 
the construction of contracts for this kind of services without 
the rule applicable to contracts involving elements of personal 
taste and convenience. This ,view, moreover, finds support in 
the opinion of Andrews, Ch. J., in one of the cases under con- 
sideration." So also a contract to alter certain boilers providing 
for payment when the employer is "satisfied that the boilers as 
changed are a success," was expressly held not to be within the 
rule of construction applied when the object of the contract is 
to " gratify taste, serve personal convenience or satisfy indi- 
vidual preference." " 

The same principles control service contracts for a definite 
period, which contain a stipulation that the employee may 
leave whenever dissatisfied. In these cases, provided the ser- 
vices are of a personal nature, the employee may quit the em- 
ployment whenever he is dissatisfied, and recover for services 
actually rendered, although his departure was before the ex- 
piration of his term." The fact that the employee has no good 
reason for his dissatisfaction is immaterial." 

As already indicated, contracts expressly stipulating for 
satisfaction, but which are not made to gratify taste, serve per- 
sonal convenience or satisfy individual preference, do not 
receive the same construction in all jurisdictions. It is in 
regard to contracts of this nature that the authorities are in 
conflict, and the contention, above referred to, whether to apply 

11 Smith V. Robson, 148 N. Y. 253; Grinnell v. Kiraify, 55 Hun 432. 
" Smith V. Robson, 148 N. Y. 352, 255-6. 
>» Boiler Co. v. Garden, loi N. Y. 387, 390. 

** Rossiter v. Cooper, 23 Vt 522; Provost v. Harwood, 29 Vt 219; Sloan v. 
Hayden, no Mass. 141; Moffatt v. Dickson, 13 Com. B. 543. 
" Rossiter v. Cooper, 23 Vt. 522, 524-5. 
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the construction requiring the defendant to act reasonably or 
that allowing the defendant's judgment, honestly exercised, to 
determine the satisfactoriness of the plaintiff's performance, is 
most marked. ^ 

The New York courts are the leading exponents of the con- 
struction of this class of contracts, by which the defendant is 
required to act as a reasonable man. This view seems to have 
been instituted by Kent, Ch. J., in Follard v. Wallace/* In that 
case the defendant agreed to pay the plaintiff a certain sum if 
satisfied that the title to a piece of land, conveyed to him by the 
plaintiff, was undisputed. In a suit upon this contract it was 
held that dissatisfaction, without some good reason therefor, 
was no defense; **the law," said the court, "will determine for 
the defendant when he ought to be satisfied." This decision 
was followed in a later case where specific performance of a 
similar contract was granted." In two very recent cases the 
same conclusion has been reached and contracts to convey "sat- 
isfactory" titles have received* a construction requiring the 
title only to be " marketable." '* It is true that in one case in 
this jurisdiction it was held that an action for the price of a 
steamboat sold under a contract containing a stipulation for 
satisfaction, would not lie tmless the vendee was in fact satis- 
fied, and whether or not the vendee ought in reason to have 
been satisfied was immaterial." This conclusion, however, 
which has only the sanction of a Supreme Court decision which 
was not tmanimous, is so inharmonious with more recent cases 
that it may be regarded as virtually overruled. The case of 
Doll V. Noble" more correctly illustrates the present law of 
New York. In that case an action was brought to recover 
money due upon a contract for polishing and staining the wood- 
work of two houses. It had been provided in the contract that 
the work should be done "to the entire satisfaction" of the 
defendant, but this, it was held, gave the defendant no right to 
defeat a recovery by unreasonably saying that he was not satis- 
fied. The case of Boiler Co. v. Garden " and the two cases con- 
struing contracts for services of theatrical performers," which 



"a Johns, N. Y. 397. 
"Rigney v. Coles, 6 Bosw. (N. Y.) 479. 

"Jay V. Wilson, 91 Him 391; Moot v. Business Men*8 Investment Ass'n, 
157 N. Y. 201. 

"Gray v. R. R. Co., 11 Hun 70. 

••116N. Y. 230. 

" loi N. Y. 387. 

** Smith V. Robson, 14S N. Y. 253; Grinnell v. Kiralfy, 55 Hun 422. 
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have been referred to in another connection, are also good 
illustrations of the principles now nnder consideration. 

Illinois has adopted a similar construction of contracts of 
this nature, and in a recent case in that State, a contract to 
grade some land to the satisfaction of the defendant was held 
to be performed when the grading was done in a manner satis- 
factory to the mind of a reasonable man.** Other views were 
advanced in an early case,'* but these must now be considered 
repudiated. 

In most jurisdictions, however, the rule of construction is 
uniform. Contracts of this kind receive the same construction 
that is given contracts involving elements of personal taste and 
convenience, and the defendant's honest judgment is held to 
determine whether or not the plaintiff's performance is satis- 
factory to him. This construction was applied in Massachusetts 
in the case of McCarren v. McNulty," where the plaintiflE had 
undertaken to build a book-case for a society, and to finish it in 
a manner satisfactory to the president of the society. It was 
decided in this case that, unless the book-case was satisfactory 
to the president of the society, there could be no recovery for 
labor and materials; for, from the consequences of the plain- 
tiff's own bargain, the law would afford him no relief. So 
where a machine for generating gas was sold under a contract 
providing for the repayment of the purchase price in case the 
vendee was not satisfied, it was held that, if the vendee was 
not satisfied, an action by him to recover the purchase price 
would lie, and it was immaterial that the machine was an excel- 
lent one." In Vermont, also, the same constrction was applied 
in McClure v. Briggs." In that case the plaintiff's agent set up 
an organ for the defendant, under an agreement giving to the 
defendant the right to reject it if not satisfied with it. The 
defendant honestly thought he was dissatisfied, although with- 
out cause, and this, it was held, was a good defense to an action 
for the price. If the dissatisfaction was real and not feigned, 
honest and not pretended, the plaintiffs had not fulfilled their 
contract. The same conclusion was also reached in Vermont, in 
two earlier cases, one involving the construction of a contract 
for the sale of a set of milk pans," the other the construction of 

MKeeler v. ClifiEord, 165 111. 544. 

•• Goodrich v. Van Nortwick, 43 lU. 445. 

« 7 Gray 139- 

** Aiken v. Hyde, 99 Mass. 183. 

« 58 Vt. 83. 

••Daggett V. Johnson, 49 Vt. 345- 
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a contract for the sale of a sugar evaporator," and both contain- 
ing a stipulation for satisfaction. 

Several recent cases have settled the question in Pennsyl- 
vania. In one of these an action was brought to recover the 
purchase price of a reaper and binder, sold on condition that it 
should prove satisfactory to the defendant. A charge to the 
jury that, if the defendant had reasonable cause to be displeased 
with the machine he had the right to reject it, was held to be 
erroneous; and it was decided that the defendant had the right 
to reject it if his objections were made in good faith, and it was 
immaterial how unreasonable or ill-founded they might appear 
to others.'* This conclusion has been firmly maintained in three 
other cases in the same jurisdiction." Similar contracts for the 
sale of machines have several times come before the courts of 
Michigan, and in every case have received a construction per- 
mitting the defendant, provided he acted in good faith, to be 
the sole judge as to whether or not the stipulations of the plain- 
tiff had been performed to his satisfaction." In one of these 
cases the machine was accidentally burned before the defend- 
ant had concluded that it satisfied him. It was, therefore, de- 
cided that the loss should fall upon the plaintiff." So also in 
Wisconsin, in the case of a similar contract for the sale of 
exhaust fans to be used in the defendant's blacksmith shops, a 
demurrer to an answer, setting up that the defendant was 
honestly and in good faith dissatisfied with the fans, was held 
to have been properly overruled." 

In Virginia it was decided that an action would not lie to 
compel specific performance of a contract to purchase land, the 
title to which was to be satisfactory to the vendee, unless the 
vendee was in fact satisfied with the title; and if the vendee 
was in good faith not satisfied, it made no difference that the 
title was really good." Two cases in Maryland have decided 
that when a railroad company has contracted to purchase 
supplies, provided they are satisfactory to certain agents of the 



•• Manufacturing Co. v. Brush, 43 Vt 528. 

»Seeley v. Welles. 120 Pa. 69. 

"Boiler Works v. Schmader, 155 Pa. 394; Howard v. Smedley, 140 Pa. 
81; Singerley v. Thayer, 108 Pa. 291. 

»« Piatt V. Broderick, 38 N. W. R. 579 (Mich); Piano Manufacturing Co. v. 
Ellis. 35 N. W. R. 841 (Mich.); Pierce v. Cooley. 23 N. W. R. 310 (Mich.); Ma- 
chine Co. V. Smith. 50 Mich. 565. 

«• Pierce v. Owley (supra). 

M Exhaust Ventilator Co. v. Chicago, M. & St P. Ry. Co., 66 Wis. 218. 

•• Averett v, Lipscombe, 76 Va. 404. 
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company, the agents designated may, in the exercise of fair 
and honest judgment, reject the supplies, and the company will 
not then be liable for the purchase price." These conclusions 
have also the support of a decision in Minnesota,'^ and of dicta 
in Indiana" and California." 

The Federal Courts have given their support to this con- 
struction in two well considered cases. In one of these it was 
held that a fire engine, sold with a warranty that it would be 
satisfactory to a committee representing the defendant, might 
be rejected by the defendant if the committee were not satis- 
fied with it." In the other, after a review of the authorities, a 
similar decision was made." The courts of England have taken 
the same view, although there are dicta to the contrary." A 
few decisions, which at first sight seem conflicting, can proba- 
bly be distinguished." The case of Grafton v. Eastern Counties 
Railway" may be considered a correct illustration of the English 
law on this subject. In that case the plaintiff had contracted 
to furnish the defendant with a quantity of coke satisfactory to 
the defendant's inspecting officer. It was held that a declara- 
tion, which failed to allege that the officer was satisfied, was 
demurrable. In another case an action was brought for work, 
labor and materials. The defendant's plea alleged a contract 
which they might terminate if not satisfied. A replication by 
the plaintiff that the defendants ought reasonably to have been 
satisfied was held, on demurrer, to be no answer to the plea." 
Several earlier decisions are also to the same effect." 

It has been seen that but three constructions of contracts of 
this nature have been suggested, and that the first of these, by 
which the defendant's judgment, honestly or dishonestly exer- 
cised, is held to determine whether or not he is satisfied with 
the plaintiff's performance, is without the support of a single 



••B. & O. R. R. Co. V. Brydon. 65 Md. 198; Lynn v. B. & O. R, R. Co., 
60 Md. 404. 

^ Machine Co. v. Chesrown, 33 Minn. 32. 

»• Barlow v. Thompson, 46 Ind. 384, 388. 

••Hallidie v. Sutter St R. R. Co., 63 Cal. 575, 576. 

^ Silsby Manufactaring Co. v. Town of Chico, 24 Fed. R. 893. 

« Fringing Press Co. v. Thorp, 36 Fed. R. 414. 

^Brannstein v. Insurance Co., i. B. & S. 782, 795. 

^Dalhman v. King, 4 Bing. N.iC. 105; Brannstein v. Insurance Co. (supra). 

^ 8 Exch. 699. 

«*Stadhart v. Lee, 3 B. & S. 364. 

<• Ellis V. Mortimer, i Bos. ft Pul. (N. S.) 257. 

Taylor v. Brewer, i M. & S. 290. 

Clarke v. Watson, 18 Com. B. (N. S.) 278. 
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decision. This construction, moreover, cannot be maintained 
on principle. In these cases the intention of the parties, the 
main consideration in construing contracts, is that the defend- 
ant shall in fact be satisfied; and the defendant's judgment in 
no way determines that he is not satisfied, unless that judgment 
is honestly rendered. 

It has been seen that in most jurisdictions, the second con- 
struction, which is the same as the first, except that the defend- 
ant's judgment must be honest, is applied indiscriminately to 
all kinds of contracts in which a performance satisfactory to the 
defendant has been undertaken. It has been seen that in New 
York, and probably in Illinois, this construction is applied only 
to contracts made to gratify taste, serve personal convenience 
or satisfy individual preference. That in all other cases, in 
these jurisdictions, performance on the part of the plaintiflE is 
held to be to the satisfaction of the defendant if it would be 
satisfactory to a reasonable man. This modication seems to 
have resulted from the harshness, which is more apparent than 
real, of the rule maintained by the weight of authority. It was 
probably not applied to contracts made to serve personal taste 
and convenience, because, in contracts of that nature, the inten- 
tion to satisfy the defendant personally is more conspicuous. 
Moreover, in these cases the modified rule would be difficult 
of application, for, in that kind of contracts, reasonable men 
might differ widely as to what was a satisfactory performance. 
An objection to the New York view is that it renders the law 
on the subject somewhat uncertain. It is difficult to determine 
just what contracts will be held to fall within the rule applied 
to contracts made to serve personal taste and convenience. 
Numerous instances might be suggested in which this question 
would be exceedingly puzzling. 

The view maintained by the weight of authority seems, on 
the whole, more satisfactory. It has, first, the advantage of 
uniformity. The necessity of nice distinctions is obviated and 
the law in this connection rendered more certain. Secondly, it 
is clearly consistent with the principles usually applied in con- 
struing contracts. No other intention can be found in the 
wording of these contracts than that the defendant himself 
was to be satisfied, and in determining this the defendant's 
honest judgment is the only available criterion. That others, 
the jury or the court are satisfied with the plaintiff's perform- 
ance is immaterial. The language of these contracts in no way 
indicates that it was the intention of the parties to consider the 
undertaking to satisfy the defendant performed, until the 
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defendant was in fact satisfied. The fact that the defendant 
was an unreasonable man should not alter the terms of the 
obligation. It is true that the application of this construction 
to some cases seems severe to the plaintiflE. But, then, the plain- 
tiflE need not have made any such contract. He voluntarily 
entered into the agreement and it is difficult to see why the 
law should afford him any relief. This construction, moreover, 
is certainly no more harsh than the general rule of law that 
impossibility will not excuse the failure to perform contractual 
obligations." 

This view may also be supported by analogy in the con- 
struction which is applied to chattel mortgages containing 
what is known as the "security" or "danger" clause. By this 
clause it is usually provided that the mortgagee may take pos- 
session of the mortgaged property " when he may deem him- 
self insecure." This is construed to give the mortgagee the 
right of possession when, in good faith, he thinks himself 
insecure. His opinion must be genuine, but it need not be 
reasonable. The mortgagee's decision that he is insecure can 
only be attacked on the ground that it was made fraudulently." 

Of course, however, very clear language should be required 
to support this construction. In doubtful cases a just hesita- 
tion should be felt before deciding that payment is left to the 
will, or even to the idiosyncrasies of the defendant." 



«^ Paradine v. Jane, Aleyn, 26; Hannony v. Bingham, 12 N. Y. 99. 
^Thomas on Chattel Mortgages and Conditional Sales, Sec. 29, cases 
cited. 

"I* Hawkins v. Graham, 149 Mass., 284. 

Grosvenor Nicholas. 



Digitized by 



Google 



124 YALE LAW JOURNAL. 



THE THIRD VIEW OF THE STATUS OF OUR 
NEW POSSESSIONS. 

For the first time since the discussion as to the legal and con- 
stitutional status or Puerto Rico and the Philippines arose, a thor- 
oughly intelligent and forceful argument has been advanced in favor 
of the "imperialist" contention. That argument is found in Mr. 
Abbott Lawrence Lowell's article on "The Status of Our New Pos- 
sessions — ^A Third View," published in the November number of 
the Harvard Law Review} 

Mr. Lowell's view, briefly stated, is as follows: Neither the 
proposition that the power of Congress over the territories of the 
United States is absolutely unqualified by any constitutional re- 
striction, nor the opposing doctrine that the limitations imposed by 
the United States Constitution upon the federal government apply 
wherever the jurisdiction of that government extends, harmonizes 
with commonly received opinion or accords with all the United 
States Court decisions, while the latter proposition is open to the 
further objection that it makes well nigh impossible the govern- 
ment of our new possessions properly acquired, and so may be 
called irrational. A third view is therefore necessitated, namely: 
"The theory, therefore, which best interprets the Constitution in the 
light of history, and which accords most completely with the au- 
thorities, would seem to be that territory may be so annexed as to 
make it a part of the United States, and that if so, all the general 
restrictions in the Constitution apply to it, save those on the organ- 
ization of the judiciary; but that possessions may also be so ac- 
quired as not to form part of the United States, and in that case 
constitutional limitations, such as those requiring uniformity of 
taxation and trial by jury, do not apply." * It is all a matter of 
treaty provision. In the case of Louisiana, Florida, California, the 
territory included in the Gadsen Purchase and Alaska, there were 
express treaty provisions giving to the inhabitants of the ceded ter- 
ritory, with the exception in the case of Alaska of the uncivilized 
native tribes, "the enjoyment of all the rights, advantages and im- 
munities of the United States," and as respects all the territory of 

* 13 Harv. Law Rev. 155. 
*13 Harv. Law Rev. 176. 
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the United States ceded by treaties containing such express pro- 
visions the limitations imposed by the United States Constitution 
on the federal government have been held by "the overwhelming 
weight of judicial authority" to apply, and of course do apply. 
"But the recent treaty with Spain makes no such provision. It 
merely cedes Puerto Rico and the Philippines to this country with- 
out any stipulation in regard to the relation in which the islands or 
their inhabitants shall stand towards the United States. In fact, 
the ninth article — ^after providing that Spanish subjects, natives of 
the Peninsula and residing in the ceded territory, may preserve their 
allegiance to the Crown of Spain, or renounce it — substitutes for the 
clause in the earlier treaties, that in the latter case they shall acquire, 
or be admitted to the rights of citizens of the United States, the pro- 
vision that they shall be held 'to have adopted the nationality of the 
territory in which they may reside ;' and adds, 'The civil rights and 
political status of the native inhabitants of the territories hereby 
ceded to the United States shall be determined by the Congress.* 
Hence it is clear that if the government can acquire possessions 
without making them a part of the United States, it has done so in 
this case." • It can so acquire possessions. The authority show- 
ing that this is so, and that the limitations of the Federal Constitu- 
tion do not apply in Puerto Rico and the Philippines, is meagre, but 
is found in a dictum of Mr. Justice Johnson in The American, etc., 
Ins. Co.'s V. 356 Bales of Cotton, i Peters 517 note, and in the cases 
of Fleming v. Page, 9 How. 603, and In Re Ross 140 U. S. 453. 

Mr. Lowell's doctrine outlined above has certain unsatisfactory 
features. The most striking is that he is loath to extend it as far as 
logically he ought to do. "It may well be," he remarks at the close 
of his article, "that some (constitutional) provisions have a universal 
bearing because they are in form restrictions upon the power of 
Congress rather than reservations of rights. Such are the pro- 
visions that no bill of attainder or ex post facto law shall be passed, 
that no title of nobility shall be granted, and that a regular state- 
ment and account of all public moneys shall be published from time 
to time. These rules stand upon a different footing from the rights 
guaranteed to the citizens, many of which are inapplicable except 
among a people whose social and political evolution has been con- 
sonant with our own." * Such a position is logically indefensible. 
Every reservation or guarantee of rights in the Federal Constitution 
is in fact, if not in form, a restriction upon the power of Congress, 

* 13 Harv. Law Rev. 171, 172. 

* 13 Harv. Law Rev. 176. 
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and in constitutional interpretation it is fact, not form that controls. 
When it is sought to relieve the legislation of Congress, applicable 
to any territory from constitutional restrictions, the only possible 
theory on which to do it is that the Constitution does not apply at 
all to such territory, unless Congress decrees that it shall. Ex post 
facto laws are no more forbidden by the Constitution than is lack 
of uniformity in taxation, and the right to the publication of regular 
statements and accounts of public moneys is no more guaranteed 
than is the right to trial by jury. Congress either has unlimited 
scope in dealing with the personal and property rights of Puerto 
Ricans and Filipinos in their respective islands, or its power is 
restricted by all the limitations provided in the Federal Constitu- 
tion which are in terms of general application. 

Mr. Lowell's argument against "the broader construction which 
extends the provisions of the Constitution over our new dependen- 
cies" is that it contradicts the authorities he cites, and besides "is 
irrational, because it extends the restrictions of the Constitution to 
conditions where they cannot be applied without rendering the 
government of our new dependencies well nigh impossible." 
"Surely," he adds, "no provision ought to be given an interpretation 
which leads to an irrational result, if the language will bear equally 
well a different construction." * In other words, he impliedly as- 
serts that any construction of the Federal Constitution which makes 
that instrument forbid us to do what it may be expedient for us to 
do, or even what we want to do, is irrational and to be avoided. 
It is elementary, however, that the only reascHi for having prohibi- 
tions in the Federal Constitution is to prevent Congress from doing 
many things which might be expedient, or which Congress might 
and probably would want to do, and that in determining the constitu- 
tionality of any legislation questions of expediency or desirability 
are wholly irrelevant, except in the rare case where the uncertainty 
of the language used in the Constitution creates a genuine doubt as 
to its real meaning and application. The only thing for Congress or 
the court to do in a given case is to ascertain the true meaning and 
application of the Constitution and then see that full effect is given 
to all its provisions, whether they be positive or negative. Any 
other course of procedure would be wholly irrational in the real 
sense of the word. 

Another unsatisfactory feature of Mr. Lowell's argument is that 
the authorities which he cites to support his contention are not only, 
as he admits, "meagre ;" they are not even at all in point. 

'13 Harv. Law Rev. 157. 
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The opinion of Mr. Justice Johnson in Amer., etc., Ins. Co.'s v. 
Canter or 356 Bales of Cotton, i Peters 517 n., is pure obiter dicta 
to begin with, for on appeal from his decision in that case the 
United States Supreme Court expressly decided that the treaty 
with Spain, by its very terms, admitted the inhabitants of Florida 
to the enjoyment of the privileges, rights and immunities of the 
citizens of the United States, and that, therefore, "it is unnecessary 
to inquire whether this is not their condition independent of stipula- 
tion."* Moreover, Mr. Justice Johnson announced a doctrine 
which has since been repudiated by the United States Supreme 
Court, and which Mr. Lowell himself disowns. The original thir- 
teen States, the Northwest territory, and future States to be ad- 
mitted, are not the only ones entitled to the guarantees of the Fed- 
eral Constitution, i, e., are not, as Mr. Justice Johnson said they 
were, "the sole objects of the Constitution ; treaty provisions as well 
as Congressional legislation have gfiven and can give newly ac- 
quired territories the benefit of those guarantees prior to Statehood. 

In Fleming v. Page, 9 How. 603, the territory had not been 
and, in fact, never has been ceded to the United States by treaty, 
so the case could not be in point. The case of Fleming v. Page 
rightly holds that enemy's country which is occupied by Federal 
troops during a war, does not by virtue of that occupation become 
a part of the United States, even though under the rules of inter- 
national law and comity, other nations must act as if it does ; for 
the reason that every nation holds and acquires territory accord- 
ing to its own institutions and laws, that our relations with con- 
quered territory do not depend upon the law of nations, but upon 
our own Constitution, and the acts of the proper authorities there- 
under, that under our Constitution the power to enlarge the limits 
of the United States is not given to the President as military com- 
mander, but to the treaty making power, or the legislative authority, 
and that the limits of the United States cannot be enlarged, except 
by treaty or Congressional legislation.' The Court was not con- 

• I Peters 542. 

' Taney, C. J., in delivering the opinion of the court, in Fleming v. Page, 
said: "The port of Tampico, at which the goods were shipped (to the United 
States) and the Mexican State of Tamaulipas, in which it is situated, were 
undoubtedly at the time of the shipment subject to the sovereig^nty and 
dominion of the United States. The Mexican authorities had been driven 
out or had submitted to our army and navy; and the country was in the 
exclusive and firm possession of the United States, and governed by its 
military authorities, acting under the orders of the President. But it does 
not follow that it was a part of the United States, or that it ceased to be 
a foreign country in the sense in which those words are used in the acts of 
Congress. ♦ ♦ ♦ 
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ceraed with a case where there was a treaty of cession, and it would 
clearly have made a difference, according to the principle enunci- 
ated in the opinion, if the sovereignty over Tampico had been ceded 
by a treaty. Apart from treaty or legislation, possessions acquired 
by conquest or cession do not become a part of the United States, 

"The United States, it is true, may extend its boundaries by conquest 
or treaty, and may demand the cession of territory as the condition of peace, 
in order to indemnify its citizens for the injuries they have suffered, 
or to reimburse the government for the expenses of the war. Bui this can bi 
done only by the treaty-making power or the legislative authority, and is not a 
part of the power conferred upon the President by the declaration of war. 
His duty and his power arc purely military. ♦ ♦ ♦ He may invade the 
hostile country and subject it to the sovereignty and authority of the United 
States. But his conquests do not enlarge the boundaries of this Union, nor 
extend the operation of our institutions and laws beyond the limits before 
assigned to them by the legislative power. 

"It is true that when Tampico had been captured and the State of 
Tamaulipas subjugated, other nations were bound to regard the country, 
while our possession continued, as the territory of the United States, and 
to respect it as such. * * * As regarded all other nations it was a part 
of the United States, and belonged to them as exclusively as the territory 
included in our established boundaries. 

"But yet it was not a part of this Union. For every nation which acquires 
territory by treaty or conquest holds it according to its own institutions 
and laws. And the relation in which the port of Tampico stood to the United 
States, while it was occupied by their arms, did not depend upon the laws 
of nations, but upon our own Constitution and acts of Congress. The power 
of the President under which Tampico and the State^of Tamaulipas were 
conquered and held in subjection, was simply that of a military commander 
prosecuting a war waged against a public enemy by the authority of his gov- 
ernment * * * But the boundaries of the United States, as they 
existed when war was declared against Mexico, were not extended by 
the conquest; nor could they be regulated by the varying instances of war 
and be enlarged or diminished, as the armies on either side advanced or 
retreated. They remained unchanged. * * * 

"And the constituted authorities to whom the power of making war and con- 
cluding peace is cofMed, and of determining whether a conquered country shall be 
permanently retained or not, neither claimed nor exercised any rights or powers 
in relation to the territory in question, but the rights of war. After it was sub- 
dued it was uniformly treated as an enemy's country and restored to the pos- 
session of the Mexican authorities when peace was concluded. And certainly 
its subjugation did not compel the United States, while they held it, to regard it as 
a part of their dominions, nor to git^e to it any form of civil government, nor to 
extend to it our laws. * * * Our own Constitution and form of government must 
be our only guide. And we are entirely satisfied that under the Constitution 
and laws of the United States, Tampico was a foreign port within the mean- 
ing of the Act of 1846, when these goods were shipped (from there to the 
United States), and that the cargos were liable to the duty charged upon 
them" (on their arrival at Philadelphia). 
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but that is simply a reiteration of the general doctrine that prop- 
erty must be accepted to be acquired, and is but another way of 
saying that under our Constitution such acceptance is evidenced 
only when embodied in treaty or Congressional legislation. In 
Fleming v. Page there was neither, and the case is undoubtedly 
right. 

The case of In Re Ross, 140 U. S. 453, presents a very different 
question. There we had a treaty, but it was a treaty which gave 
us permission to exercise certain rights in territory which was in 
no sense a part of the United States, and the Supreme Court of the 
United States expressly based the decision upon the ground that 
the Federal Constitution can have no operation in territory not 
owned by the United States. The language of the court in that 
case is as follows : 

"By the Constitution, a government is ordained and established 
'for the United States of America,' and not for countries outside 
of their limits. The guarantees it affords against accusation of 
capital or infamous crimes, except by indictment or presentment 
by a grand jury, and for an impartial trial by a jury when thus 
accused, apply only to citizens and others within the United 
States, or who are brought there for trial for alleged offenses com- 
mitted elsewhere, and not to residents or temporary sojourners 
abroad. The Constitution can have no operation in another country.**^ 

The case of In Re Ross is, of course, suggestive, as showing in 
the words of Mr. Lowell, that "although the legislative power of 
Congress might extend beyond the limits of the United States, 
the limitations imposed upon legislation for the benefit of indi- 
viduals did not accompany and restrain it,"* but it attempts to con- 
clude and does conclude nothing whatever about territory owned 
in full sovereignty by the United States. 

But the most unsatisfactory feature of Mr. Lowell's argument 
is that he overlooks the fact, and all that it implies, that under the 
treaty with Spain the United States takes the entire and exclusive 
sovereignty over Puerto Rico and the Philippines. His argument 
assumes that because the treaty with Spain does not stipulate what 
the legal rights of the native inhabitants of the ceded islands shall 
be, but leaves "the civil rights and political status" of those inhabit- 
ants to be determined by Congress, therefore we have a situation 
essentially different from the conditions which have heretofore 
confronted us under treaties ceding territory to the United States. 

• 140 U. S., Field, J. (35 Lawyers' Coop. P. Co.'s Ed. p. 586). 

• 13 Harv. Law Rev. 175. 
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The treaty, however, does not say that such civil rights and politi- 
cal status shall be determined by Congress unrestrained by any 
constitutional limitations, or that the ceded islands shall not be 
regarded as part of the United States, and in fact does not really 
seem to diflfer in any essential from the Hawaiian Joint Resolutions, 
which provide that the Hawaiian Islands "be and they are hereby 
annexed as a part of the territory of the United States," and which 
seem to Mr. Lowell to stand on the same footing as our earlier 
treaties. It is a great mistake to say that it is clear that if the gov- 
ernment can acquire possessions without making them a part of 
the United States, it has done so in the case of Puerto Rico and the 
Philippines. The fact is that it has done so in the case of Cuba, 
but not in that of Puerto Rico or the Philippines. A glance at the 
treaty will make this clear. The following articles of the treaty 
and parts of articles bear directly on the question.^* 

"Article I. 

"Spain relinquishes all claim of sovereignty over and title to 
Cuba. 

"And as the island is, upon the evacuation by Spain, to be 
occupied by the United States, the United States will, so long as 
such occupation shall last, assume and discharge the obligations 
that may under international law result from the fact of its occu- 
pation, for the protection of life and property. 

"Article II. 
"Spain cedes to the United States the island of Puerto Rico anci 
other islands now under Spanish sovereignty in the West Indies, 
and the island of Guam in Uie Marianas or Ladrones. 

"Article III. 

"Spain cedes to the United States the archipelago known as the 
Philippine Islands. * * * 

"The United States will pay to Spain the sum of twenty million 
dollars ($20,000,000) within three months after the exchange of the 
ratification of the present treaty. 

"Article VIII. 

"In conformity with the provisions of Articles I, II and III of 

this treaty. Spam relinquishes in Cuba and cedes in Puerto Rico 

and other islands in the West Indies, in the island of Guam, and in 

the Philippine Archipelago, all the buildings, wharves, barracks, 

"30 U. S. Stat, at Large, p. 1755 flF. 



Digitized by 



Google 



STATUS OF OUR NEW POSSESSIONS. 131 

forts, structures, public highways, and other immovable property 
which in conformity with law belong to the public domain and as 
such belong to the Crown of Spain. * * * 

"In the aforesaid relinquishment or cession, as the case may 
be, are also included such rights as the Crown of Spain and its 
authorities possess in respect of the official archives and records, 
executive as well as judicial, in the islands above referred to which 
relate to said islands or the rights and property of their inhabit- 
ants. * * * 

"Article IX. 

"Spanish subjects, natives of the Peninsula, residing in the 
territory over which Spain by the present treaty relinquishes or 
cedes her sovereignty, may remain in such territory or may remove 
therefrom * * * j^ case they remain in the territory, 
they may preserve their allegiance to the Crown of Spain by mak- 
ing before a court of record within a year from the date of exchange 
of ratification of this treaty a declaration of their decision to pre- 
serve such allegiance, in default of which declaration they shall be 
held to have adopted the nationality of the territory in which they 
may reside. 

"The civil rights and political status of the native inhabitants 
of the territories hereby ceded to the United States shall be deter- 
mined by the Congress. 

"Article XVI. 

."It is understood that any obligations assumed in this treaty 
by the United States with respect to Cuba are limited to the time 
of its occupancy thereof; but it will upon the termination of such 
occupancy, advise any government established in the island to 
assume the same obligations." 

It will be noticed that the important words in the foregoing are 
"relinquish" and "cede." Cuba is relinquished; Puerto Rico and 
the Philippines are ceded. The meaning of both words is plain. 
By having Spain simply relinquish Cuba, and by becoming our- 
selves responsible for the island as provided in the treaty, we aimed 
to make Cuba a sort of possession or charge without its becoming 
part of the United States, or entitled to the benefit of our Constitu- 
tion or general laws ; and by having Spain cede Puerto Rico and the 
Philippines we intended to change a military occupation into 
acquisition and to make the islands an integral part <A the United 
States. Both objects seem to have been accomplished. There 
would seem to be no room to doubt that Cuba is in exactly the 
same legal situation with reference to our Constitution and laws 
as was the State of Tamaulipas in the case of Fleming v. Page, 
3 
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supra; and while the treaty merely says of Puerto Rico and the 
Philippines, that they, and all public property with them, are ceded 
to the United States, that would seem to make them a part of the 
United States, and thereby bo'und and privileged by its Constitu- 
tion and general laws. In the words of Chief Justice Marshall :" 

"The usage of the world is, if a nation be not entirely subdued, 
to consider the holding of conquered territory as a mere military 
occupation until its fate shall be determined at the treaty of peace. 
// it he ceded by the treaty, the acquisition is confirmed^ and the ceded 
territory becomes a part of the nation to which it is annexed ; either on 
the terms stipulated in the treaty of cession or such as its new master 
shall impose. On such transfer of territory it has never been held 
that the relations of the inhabitants with each other undergo any 
change. Their relations with their former sovereign are dissolved ^* 
and new relations are created between them and the government 
which has acquired their territory. The same act which transfers 
their country, transfers the allegiance of those who remain in it 
(in the absence of treaty stipulations to the contrary) ; and the law 
which may be denominated political is necessarily changed, 
although that which regulates the intercourse and general conduct 
of individuals remains in force until altered by the newly created 
power of the State." 

By the phrase "the law which may be denominated political," 
Chief Justice Marshall, of course, meant to cover Constitutional 
law. Puerto Rico and the Philippines are as much a part of the 
United States and as much subject to and protected by the Federal 
Constitution as was the Louisiana purchase, or has been any other 
territorial acquisition in our past history. 

It is, of course, quite conceivable that the United States may go 
a few steps farther than it has gone in the case of Cuba, and may 
some day, by treaty, acquire territory for a naval station, or for 
some other restricted purpose, or even for general purposes, and 
may in the treaty of cession provide that the ceded territory is not 
intended to be and shall not be regarded as a part of the United 
States, though subject to its full and exclusive sovereignty, that its 
inhabitants shall remain citizens of the ceding State, that neither 
they nor their descendants shall ever become citizens of the United 
States or entitled to any of the guarantees of the Federal Constitu- 

" Amer., etc, Ins. Co.'s v. 356 Bales of Cotton, i Peters app. 542. 

" Here the treaty has saved to Spain the allegiance of all "Spanish sub- 
jects, natives of the Peninsula," in ceded and relinquished territory, who 
within a fixed time make a prescribed declaration of their intention to pre- 
serve such allegiance. 
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tion, unless otherwise specially provided by Congressional legisla- 
tion, and then only as so specified ; and it is quite conceivable that 
such a treaty would be given eflfect to in all its provisions by the 
United States Supreme Court on the ground that such provisions 
are legitimately within the scope of the treaty making powers, and 
that such powers are, under the Constitution, of a higher grade than 
are the limitations of the Constitution.*" The real value of Mr. 
Lx)weirs article lies in the suggestion of such a possibility and of 
its reasonableness. But such a case is not the one we have under 
discussion. We are dealing simply with a case where the territory 
is ceded to the United States for all purposes for which the United 
States can receive it, and everything is left to Congress to regulate 
under its Constitutional powers, whatever they may be. Surely, 
then, there is no Constitutional reason for regarding Congress as 
having greater powers over such territory than it has been held to 
have over territory acquired under prior treaties, and we may con- 
fidently assert that it has no greater power. On principle and on 
authority, the provisions of the United States Constitution extend 
over Puerto Rico and the Philippines, and will so extend until we 
get rid of these islands. 



^ 'This Constitution and the laws of the United States, which shall be 
made in pursuance thereof, and all treaties made, or which shall be made 
under the authority of the United States, shall be the supreme Uw of the 
land." U. S. Const, Article IV. 



George P. Costigan, Jr. 



Digitized by 



Google 



Yale Law Journal 

SUBSCRIPTION PRICE, $2.60 A YEAR. SINGLE COPIES, 85 CENTS 

EDITORS: 

Nathan A. Smyth, Chairman, 
Walter D. Makkpeacs, Business Manager. 
John W. Edoerton, Wa&rbn B. Johnson, 

Robert H. Gtould, Archibald W. Powell, 

Leslie E. Hubbard, George Zahm. 

Associate Editors: 

M. ToscAN Bennett, George A. Marvin, 

John Hillard, Robert L. Munger, 

William H. Jackson, Henry H. Townsend, 

CoRNEUus P. ErrcHEL, Thomas J. Wallace, Jr. 

Published monthly daring the Academic year, by studenu of the Yale Law SchooL 

P. O. Addreee, B ox 1341, New Haven, Conn. 

If a tobacriber wiehes hiscopy of the Journal discontinued at the expiration of hit tubocrii^tion, 
notice to that effect ahoold be lent; othentnee it is aaeamed that a continuance of the subecription if 
desired. 



We take pleasure in announcing the election to the Board of 
Editors of the Journal of Mr. Warren B. Johnson, 1900, and, as 
Associate Editors, Mr. M. Toscan Bennett, 1901, and Mr. John 
Hillard, 1901. 

LIMrrATIONS OF the height of buildings— eminent DOMAIN. 

The Supreme Judicial Court of Massachusetts in Attomey^imral v. 
WiUiams, 55 N. E. 77, afl&nns the power of the Legislature to limit the 
height of buildings for new purposes and on new grounds. The problem 
was to preser\-e the beauty of Copley Square, a public park, and save as 
much light and air as possible to the Boston Public Library, the Museum 
of Fine ArU, Trinity Church, the New Old South Church, the Second 
Church of Boston, and the Massachusetts Institute of Technology, which 
abut on this square. A statute was passed limiting to ninety feet the height 
of all buildings so abutting. St 1898 c 452. 

Exclusive of the war-power which may be said to arise from the changed 
status of the government, the power inherent in every sovereignty to regu- 
late, restrict, or terminate the enjoyment of property by its owner is com- 
prised under three heads, taxaHon, police, eminent domain. The first cannot 
operate solely upon a single individual, its burdens must be proportionate, 
and no specific property may be taken except upon failure of the owner to 
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pay the money turn assessed. The second is of its nature specific, but may 
be exercised only for the preservation of the public morals, health, peace, or 
safety. With the last, either as an inherent attribute or subsequent limita- 
tion, is connected the right of the owner to just compensation. Kold t. 
IJniUd States, 91 U. S. 371; Liwis Eminint Domain, { 3; Cotmnonwiaith t. 
Alger, 7 Cush. 53; Boom Co, v. Patterson, 98 U. S. 406. But the purposes for 
which property may be taken are here more numerous by reason of this 
very restriction of just compensation. It is but a compulsory alienation of 
the whole or a part to public uses for a fair price. The courts have said in 
effect that any reasonable benefit or utility to the public under the circum- 
stances of the case would justify the exercise of eminent domain at the dis- 
cretion of the Legislature. Olmstead v. Camp, 33 Conn. 533; Beekman t. 
Railroad Co., 3 Paige 73. It has been applied in aid of almshouses, ceme- 
teries, memorial halls, monumental statues, public baths, parks, and even 
a restaurant at a summer resort As the court in this case says, ''the uses 
which should be deemed public in reference to the right of the Legislature 
to compel an individual to part with his property for a compensation are 
being enlarged with the progress of the people in education and refinement** 
It is only within a few years that lands have been taken for public parks. 
Now the right to take land for this purpose is generally recognized and 
frequently exercised. Foster v. Commissioners, 133 Mass. 321; Shoemaker t. 
United States, 147 U. S. 282; Matter of Commissioners of Central Park, 63 
Bart. 282. 

The Legislature very wisely, therefore, in considering the capacity in 
which it should act, chose that of eminent domain, and provided for compen- 
sation to those whose property from ninety feet above the earth to the sky 
was thus taken. And when the constitutionality of the act was brought to 
bar the court did not hesitate to declare in its favor as in every respect in 
accordance with the laws regulating, the taking of private property by right 
of eminent domain. The reasons which justify the taking of land for a pub- 
lic park will justify the expenditure of money for its improvement and 
adornment. The Legislature was seeking to promote the beauty and attrac- 
tiveness of a public park and to prevent unreasonable encroachments on the 
light and air it had previously received. The court refused to say that this 
was not such a matter of public interest as to call for the expenditure of 
public money, and to justify the taking of private property. 

The decision of this point alone would not be so significant as the legis- 
latures of few States could be persuaded to limit the height of buildings 
around the open squares of their cities and appropriate the money from the 
treasury to pay the damages. But the statute provided that any damages 
that might be assessed should be paid from the municipal treasury of Boston^ 
thus placing the burden approximately on those receiving the benefits. 
Moreover, it is unlikely that in assessing damages the benefit of the im- 
proved park to the owner of each particular property was forgotten, and 
without doubt the burden was very light Both statute and decision seem 
to us eminently sensible and replete with suggestion to the legislatures oi 
other States and the people of many of our larger cities. 

TRADB-NAIIES — HISTORICAL SOCIETIES. 

The Supreme Court of New York in the recent case of Colonial Dames 
of America v. Colonial Dames of State of New York, 60 N. Y. Sup. 302, has 
laid down some interesting law on the subject of trade-names. The two 
societies engaged in the dispute as to the right to use the names they have 
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adopted, were organized at about the same time. For several years they 
made no objection to the use of their respective names, and there was no 
confusion as to their identity, except some confusion of mail Their pur- 
pose was to promote the study of American history, to perpetuate the 
memory of the men and events of colonial times and preserve the relics of 
those days. These purposes and aims of the society give a unique aspect to 
the case. The business character of the associations that had hitherto been 
interested in legal controversies on the subject of trade-names, had caused 
the law to develop along a somewhat different line from that pursued by 
the New York courts in the present case. The damage that would result 
from the public being misled through a similarity of names, in their deal- 
ings with associations of a large and important business character, and the 
injury to the party aggrieved, has been the controlling influence in the pre- 
vious decisions of the courts on this subject We find this well expressed in 
Holmes, Booth & Hayden v. Holmes, Booth & Atwood Manufacturing Co., 37 
Conn. 278, and the principle upon which this subject is founded explained in 
Celluloid Manufacturing Co. v. Celluite Manufacturing Co., 32 Fed. 94, as well 
as in the cases cited in Central Lard Co. v. Fairbank, 64 Fed. 133. From these 
authorities we can take it to be the law that a court vrill interfere by injunc- 
tion when two business firms have names so similar as to practically perpe- 
trate a fraud on the public, or where the similarity is a source of injury to 
the party seeking relief in equity. 

It is not enough, however, that the public is likely to be misled or that 
one of the firms is likely to suffer damage. There must be some more 
definite injury to the party asking for the injunction than what is a mere 
probability. Commercial Advertiser v. Haynes, 49 N. Y. Sup. 438. The pres- 
ent case could have been decided on this point alone. There was no injury 
suffered by the Colonial Dames of the State of New York, except that a 
few letters addressed to them went astray in the mails. But the court seems 
to have gone further. They argue that the public is never likely to be misled, 
so as to be seriously injured, by an association formed for unselfish and 
patriotic purposes, and that neither association itself can be injured by the 
other in what it does for the public through motives of generosity and 
patriotism. They are not money-making concerns. They do not exist for 
the financial benefit of their members. They need not fear competition, and 
their objection to a name similar to that they have adopted is dictated more 
by jealousy than a legitimate desire to stand their grround in the struggle 
for commercial existence. There is an inconsistency in an association 
whose object is to voluntarily glorify the deeds and accomplishments of 
American history, objecting to anv one else doing it under the same name. 
It is even absurd, and we cannot help but agree with the New York courts 
in the view they have taken of the present case. Hereafter the first question 
to be asked in cases of restraint for similaritv of trade-names will be: "Do 
the associations concerned fall within the class designated by the court as 
those existing for 'patriotic and unselfish ends,' or are they ordinary busi- 
ness firms?" 

DEAD BODIES — BRIGHT TO REMOVE. 

In the case of Toppin v. Moriariiy, 44 Atl. Rep. 469, the Court of 
Chancery of New Jersey renders a decision of some interest, inasmuch as 
the controversy was of a rather novel and unusual character. The com- 
plainant sought by injunction to restrain the defendant from interfering 
with the removal of the remains of his daughter, who was the wife of the 
defendant. On her death bed the daughter expressed a wish to be buried 
in the same plot with her father and mother. To carry out this wish her 
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father purchased a plot, in which she was buried, with the concurrence 
of her husband. Very shortly after the burial, her mother being dissatisfied 
with the situation of the plot, a new plot was obtained by exchange, and 
plaintiff was about to disinter the body, when defendant raised objections. 
The plaintiff had caused considerable money to be expended in erecting a 
monument and in improving the new plot The defendant had knowledge 
of the exchange, and also of the improvements being made, but remained 
silent 

It has long since been established that the common law recognizes no 
property right in a dead body, 2 Black, Cam, 429. It is held, however, that 
the right of burial is a legal right, and that it rests exclusively, in the absence 
of a testamentary disposition, in the next of kin — that phrase being con- 
strued in favor of the surviving husband or wife. Durell v. Hayward, 9 Gray 
248; Weld v. Walker, 130 Mass. 422; Larson v. Chase, 47 Minn. 307; Foley v. 
Phelps, I N. Y. App. Div. 551. And that the husband is obliged to bury 
his wife. Patterson v. Patterson, 59 N. Y. 574; Waesch's Estate, 166 Pa. St 
204; Matter of Weringer, 100 Cal. 345. It has also generally been held 
that after burial, if all the parties interested have consented thereto, the sur- 
viving spouse has no right to remove the body of the deceased against the 
consent of the next of kin. Fox v. Gordon, 16 Phila. (Pa.) 185; Peters v. 
Peters, 43 N. J. Eq. 140; Pierce v. Swan Point Cemetery, 10 R. I. 227; Thomp- 
son v. Deeds, 93 Iowa 228. Nor can the next of kin remove the remains 
against the will of the surviving spouse. Secor Case, Alb. L. J. 70. 

The peculiarity of the present case consists in that by reason of the 
action of the wife's parents, it has become necessary to disinter the remains. 
In cases of this character the question involved resolves itself into one of 
duty, rather than of right, strictly, so-called. The court, in granting the 
injunction, proceeds: "Is the husband in a position to prevent the removal? 
If I am righf in the view I have taken, namely, that he is not vested with a 
right, but charged with a duty, it is apparent that in designating his wife's 
fether's plot as a final resting place of her remains, and in seeing that she 
was interred there, he did what would ordinarily amount to a complete 
performance of his duty. If, in consequence of the new situation, a new 
duty has arisen, he is in the performance of it, subject to the controlling 
power of this court as the successor to the ecclesiastical court. If nothing 
else appeared than that, for some reason or other, it was necessary to remove 
the body, then he, as husband and administrator, would, a controversy 
arising, be permitted to select another resting place. But there are two 
additional facts in the case at bar, which it seems to me make it the duty 
of the husband to allow his wife's body to be buried in the lot prepared for 
it These facts are: First, his wife's request that she should be buried with 
her family, and his assent thereto after her death; second, his conduct in 
assenting to the exchange of the lots, and in allowing the work upon the 
new plot to proceed without objection, at great expense to complainant 

As the fundamental conception in the growth of all law should be that 
which is just and righteous, it seems that the doctrine established by the 
case under review is a salutory one. Although the resting place of the dead 
should at all times be considered as sacred, and an interference with 
the same ought never be tolerated, save for good reason, and then only vrith 
the consent of all immediately concerned, yet to allow one to stand by in 
silence and permit another to resort to large expenditures in the location 
of another place of sepulcher, and then, actuated by a malevolent spirit, 
withhold the necessary consent, thus rendering the labors of such other 
a practical nullity, would not only shock the conscience, but also pervert 
those rules of human action, so firmly established, which guide man in his 
daily relations with others." 



Digitized by 



Google 



ijS YALE LAW JOURNAL. 



RECENT CASES. 

Change of Venu»— Interest of Judge— Prejudice— Affidavit— Ik- 
formation AND Belief— Appeal— HiGGiNs bt al. v. City of San Diego 
ET AL., s8 Pac 700 (CaL).— Water company had claim against city for use 
of plant, contingent on sufficient funds in treasuiy to pay claim, when 
accrued. Held, that interest of judge, who was taxpayer, was too remote to 
disqualify, though judgment might be foundation of a special tax; and in- 
terest being made a special ground of disqualification, cannot be alleged in 
support of bias; that (i) a controversy between dty and water company, caus- 
ing feeling among taxpayers, including judges; (2) a controversy and ex- 
change in newspapers of threats between judge and water company; (3) 
censure in court of attorney of water company by judge, and resenting of 
statements in an affidavit by judge, do not show prejudice sufficient to dis- 
qualify the judge. Mere affidavit on information and belief, unattended by 
proof, is not sufficient to authorize change of venue. 

The Code of Civil Procedure of the State of California contains a pro- 
vision, now common in many States, that a judge interested in the litigation 
is disqualified from sitting. The present case, while recognizing that in 
accordance with American decisions, a judge who is a taxpayer possesses a 
definable, pecuniary interest, which will be affected directly by a judgment 
in an action for money damages against a city, yet gives new weight 
to the distinction which is the essence of the weight of American 
authority, his distinction is that if the affection of the pecuniary 
interest of the judge is contingent and dependent upon events subsequent 
to the rendition of the judgment, that the interest of the judge is too re- 
motely involved and too indirectly affected to create a disqualification. 
People V. Edmonds, 15 Barb. 531. In the present case the possibility was con- 
tingent, and as this supposed interest was alleged as a special ground, it 
was not considered in a second count alleging bias. The final clauses of the 
decision are well settled law, for in no instance has an affidavit on informa- 
tion and belief standing alone been creative of a change of venue. People v. 
McCauley, i Cal. 379. Nor has it ever been considered that censure of an 
attorney in court or ill feeling toward an attorney by the judge was theoreti- 
cally detrimental to the interests of the client Yet in fact these would con- 
stitute a slight bias, and in the present case there was evidence of a most 
bitter personal controversy between the water company officials and the 
judge previous to his elevation to the bench. The court relies too much 
on the innate integrity of a judge, and there seems to be no doubt but that 
a great injustice was done in not permitting a change of venue. 

Construction of Statute— Street Work— Second Assessment— 
Ede v. Cuneo et al., 58 Pac. Rep. 538 (Cal.).— Where it has been provided 
by statute, that whenever any suit to foreclose an assessment lien for street 
work has been defaulted by reason of some defect in said assessment * * * 
any person interested may within three months after final judgment apply 
to the superintendent of streets, and have another assessment issued in con- 
formity to law. Held, that superintendent has no authority to make second 
assessment for street work when plaintiff's failure to recover on first was 
not by any defect in assessment, but by reason of absence of a certificate of 
city engineer and of a record thereof. 

As the statute Is of a remedial nature, it would seem where injustice 
would result, that even if the plaintiff were not within the very letter of the 
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law, but was within the meaning and object, the sUtute should be liberally 
construed, fi^hite v. The Mary Am, 6 CaL 462. This position was main- 
tained by the two dissenting judges. 

Corporations— Liability of Directors— Enforcement at Law- 
Amendment OF Complaint— Marsh v. Kaye bt al., 60 N. Y. Sup. 439 
(Supreme Court).— The membership corporation law, Section 11, make^ 
directors "jointly and severally" liable for debts contracted while they are 
directors, if the action against them to recover the amount unsatisfied 
against the corporation be commenced within one year after return of execu- 
tion unsatisfied. Heldj that the liability is primary, and must be enforced 
by an action at law, not in equity, as was attempted in the present case. The 
complainant petitioned that the amounts which the directors were liable to 
pay might be ascertained and apportioned to the several debts of the plain- 
tiff, and of such other creditors as might become entitled to share in the 
fruits of the action; and that the defendant creditors of the corporation, and 
all other persons claiming to be creditors might be enjoined from prose- 
cuting any action at law to recover any debt due from said corporation 
and from collecting any judgment in any such action. The court, how- 
ever, considered the relation of these directors to a creditor simply that 
of joint and several debtors from whom the creditor could recover the 
amount of his debt by an action at law, and having a remedy at law, no 
cause of action in equity existed which would entitle him to implead all 
other creditors with all the debtors who were liable to such creditors 
for the amount of their claims against the corporation, for the purpose 
of settling the total amount of such indebtedness in one action. "It is no 
business of the plaintiffs whether other creditors of the same debtors do 
or do not prosecute their claims, nor have the other creditors any interest 
in the recovery by the plaintiff of his claim against his debtors; and nothing 
alleged in this complaint would justify the court in restraining these other 
defendants from prosecuting their claims at law, as they have a right to do." 

Mclaughlin, J., dissents on the ground that the avoidance of a multi- 
plicity of actions is one of the recognized grounds of equity jurisdiction, and 
that no reason can be assigned why equitable jurisdiction ought not to be 
sustained to enforce the liability of the directors in the case at bar, to pre- 
vent a multiplicity of actions, just as it is sustained in actions against stock- 
holders to enforce their statutory liability, but the majority opinion points 
out the distinction between the two cases, as follows: "In the case of 
limited liability imposed upon stockholders, the Legislature created a fund 
which should be applied to the payment of the corporate debts, and it is 
apparent that to create and administer that fund, a resort to a court of equity 
is essential. In the case at bar no liability is imposed to create a fund for 
the benefit of all creditors of the corporation, nor would all creditors be en- 
titled to share in the liabilitv imposed upon the directors, but the directors 
are made primarily responsible to each creditor of the corporation." 

The majority of the court held also that it was not error to refuse to 
permit amendment of the dismissal of a complaint to hold trustees of a 
defunct corporation liable, the effect of which would be to change the action 
to one for an accounting against the receiver, when the original complaint 
contains no allegations as to assets in the receiver's hands, and asks no 
relief as against him, and does not demand an accounting. 

McLaughlin, J., dissented likewise from this opinion on the ground that 
the complaint was sufficient to enable the court to direct an accounting even 
without amendment "Before the plaintiff can subject the directors to the 
statutory liability," he says, "he must apply towards the pajrment of the 
corporate debts all of the corporate assets. A permanent receiver having 
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been appointed, this can only be done by compelling him to account. Until 
such accounting be had, and an application be made of the proceeds of the 
assets held by the receiver, it is diflTicult to see how a recovery can be had 
against the directors, because until then the extent of their liability cannot 
be ascertained." 

Corporations — Sale of Assets by all Stockholders Without 
Formal Action— Purchase of Stock in Other Corporations^Ultra 
Vires— De La Vergne Refrigerating M. Co. v. German Savings Inst, 
et al., 20 Sup. Ct. Rep. 20.~A contract for purchase of stock in another com- 
pany for the purpose of controlling it, unless expressly authorized, is \dira 
vires and void. Ultra vires is a good defense to defeat recovery upon an 
executed contract, although an action upon quantum meruit will lie for bene- 
fits received. The good will of a company belongs to the corporation, and a 
transfer of it by all the stockholders without formal corporate action is 
invalid and confers no benefit. Justices Brewer and McKenna dissenting. 

This reverses two decisions of the Circuit Court of Appeals for the 
Eighth District (36 U. S. A. 184, 49 U. S. A. 777). Although the generally 
accepted rule seems to be that ultra vires cannot be set up by a corporation 
to avoid its obligation upon a contract performed by the other party (Moraw, 
§ 689 ff.),it is well established in the Supreme Court that such defense is good 
The doctrine in this court is that "a contract of a corporation which is ultra 
vires in the proper sense, that is to say, outside the object of its creation, as 
defined in the law of its organization ♦ * ♦ is wholly void and of no 
legal effect" "Nothing done under it, nor the action of the court can infuse 
any vitality into it" But the court will do justice, so far as possible, by 
permitting recovery on the implied contract to return or make compensa- 
tion for property or money which it has no right to retain. Central Transf, 
Co, V. Pullman, 139 U. S. 24, 60-61. 

Exemplary Damages — Ejectment of Passenger— Implied Malice — 
Cowen et al. v. Winters, 96 Fed. 929. — ^A general passenger agent delib- 
erately repudiated certain tickets that had been sold to the public. Held, that 
a bona fide purchaser of one of these tickets could recover exemplary dam- 
ages for his ejectment from defendant's train. 

The rule in regrard to exemplary damages, as laid down in Railroad Co, 
V. Prentice, 147 U. S. T01-T07, is now firmly established and well recognized. 
The present case is interesting as a recent exposition of that rule. The 
peculiar duties that a common carrier owes to the public makes an abuse of 
its civil obligations especially serious. Tt is this feature, the carrier's close 
connection with the public, that permits a court to grant the rather excep- 
tional remedy of exemplary damages. The facts in the present case seem 
to justify the court in holding as it has. But any extension of rule beyond 
the principles laid down in Railroad Co. v. Prentice above, should be viewed 
with concern, especially in view of the present apparent hostility to large 
corporations. 

Dead Bodies— Right of Widow to Remove Husband's Remains — 
60 N. Y. Sup. 539 (Supreme Court). — ^A widow freely consenting to the 
interment of her husband's body in a certain burying ground, is estopped 
from removing it. But when, at the time of his death, she was in feeble 
health and became nearly frantic during the time which preceded the burial, 
she should not be regarded as consenting that the place of burial be perma- 
nent. 

Tt has long since been established that the ripfht of burial is a legal right 
Foley V. Phelps, 1 N. Y. App. Div. 551; Pierce v. Swan Point Cemetery, 10 R. I. 
227; 14 Am. Rep. 667\ Matter of Widening Beekman St., 4 Bradf. (N. Y.) 503; 
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Renihan v. Wright, 125 Ind. 536, and that the surviving husband or wife, as 
the case may be, controls this right rather than the next of kin. Weld v. 
Walker, 130 Mass. 422; Durell v. Hayward, 9 Gray (Mass.) 248; Lars(m v. 
Chase, 47 Minn. 307; Bumey v. Children* s Hospital, 169 Mass. 57, 47 N. E. 
401. 

Though it is well estoblished that after a burial, with the free consent 
of the person having the right to control the same, such person is estopped 
from removing the remains. Fox v. Cordon, 16 Phila. (Pa.) 185; Peters v. 
Peters, 43 N. J. Eq. 140; Thompson v. Deeds, 93 Iowa 228. Yet if the remains 
have been buried without such free consent, a court of equity may permit 
such person to remove them. Weld v. Walker, 130 Mass. 422; Hackett v. 
Hackett, 18 R. I. I55> ^ AtL 42. 

Homestead Lien — Borrowed Money — Contract— Indebtedness In- 
curred After Homestead Right Attaches— Johnson County Savings 
Bank v. Carroll, 80 N. W. 683 (Iowa). — ^Where a creditor loans money on 
security, which is thereafter lost, he is not entitled to a lien on the homestead 
although the money loaned was used to pay part of the purchase price. 

Robinson, C. J., dissenting on the ground that same gives to the defend- 
ant property which he never paid for, and holds it exempt from liability for 
the purchase price actually paid by another. 

In Eysttr v. Hatheway, 50 111 521, and Mitchell v. MeCormick, 50 Pac 216, 
it was held that, in order to raise a lien on the homestead, it is not enough 
to show that the borrowed money was used to pay for the homestead, but 
it must also appear that it was a part of the contract that this should be 
done. 

In Williams v. Jones, too 111. 362, it was held that, although there be a 
waiver of the vendor's lien by taking other security for purchase money 
furnished, the holder of the indebtedness will not thereby lose the protec- 
tion of the statute which provides that a homestead is not exempt from sale 
for a debt or liability incurred for the purchase or improvement thereof. 

In Christy v. Dyer, 14 Iowa 438, it was held that a debt for the purchase 
money of premises occupied by the debtor as a homestead, is not a debt 
arising after the purchase of such homestead; and the homestead may, there- 
fore, be subjected to the satisfaction of same. 

Injunction— Labels— Use of Private Name and Likeness— Atkin- 
son V. John E. Doherty & Co., 80 N. W. 285 (Mich.).— Equity will not 
restrain the use of the name and likeness of a deceased person as a label to 
be used in the sale of cigars named after him, though he may not have been 
a public character, so long as it does not amount to a libel. 

This case has aroused wide-spread comment throughout the country, as 
deciding that there is no law in Michigan against bad taste, and involves a 
discussion of the law in regard to the so-called "right to privacy." How 
much property right has a person in his name and portrait? 

In Schuyler v. Curtis, 19 N. Y. Sup. 264, 64 Hun. 594, the Supreme Court 
held that a preliminary injunction would be at the instance of the relatives 
of a deceased woman to prevent her statue from being exhibited at the 
World's Fair, and designated "The Typical Philanthropist" The case was 
afterwards heard and a decree entered in accordance with the prayer of the 
bill Schuyler v. Curtis (Sup. 124 N. Y. Sup. 509). This decision was squarely 
in conflict with the doctrine laid down in present case, but was reversed by 
the Court of Appeals in 1895. See 42 N. E. 22, Gnj, J., dissenting, the 
opinion holding that "a woman's right of privacy, in so far as it includes the 
nght to prevent the public from making pictures and statues of her, does 
not survive her, so that it can be enforced by her relatives." In Marks v. 
Jaffa, 26 N. Y. Sup. 908, publication of portrait was enjoined apparently 
on the strength of Schuyler v. Curtis, not then reversed. 
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Corliss V. Walker, 31 Lawy. Rep. Ann. 283, and note (S. C 57 Fed. 434» 
and 64 Fed. a8o), denied an injunction to restrain the publication of a biog- 
raphy of the great inventor, but granted it to restrain the publication of hit 
portrait. SubsequenUy this injunction was dissolved, on the ground that the 
deceased was a public character, not a private individual. In the case under 
discussion the court in commenting on the Corliss case questions the wis- 
dom of the distinction, and says: "We are loath to believe that the man 
who makes himself useful to mankind surrenders any right of privacy 
tiiereby." 

In Murray v. Engraving Co., 2S N. Y. Sup. 271, it was held that a father 
could not prevent the unauthorized publication of his child's photograph, 
for the law takes no cognizance of a sentimental injury independent of a 
wrong to person or property. 

There are many authorities to the effect that a private individual has a 
right to be protected in the representation of his portrait in any form, and 
that this is a property as well as a personal right Cf. Gee v. Pritchard, 2 
Swanst. 402; tolsom v. Marsh, 2 Story 100, Fed. Cas. No. 4901; Tipping v. 
Clarke, 2 Hare 383, 393; Prince Albert v. Strange, i Mach and G. 25. But the 
court in the present case decides that the alleged right to privacy is not 
under this particular state of facts a property right, and that so long as the 
publication of the portrait does not amount to a libel, a court of equity will 
not protect the relatives of the deceased against a mere injury to their feel- 
ings, although a violation of the canons of good taste. "The law," says the 
court, "does not discriminate between persons who are sensitive and those 
who are not." 

Insolvent Corporations— Secret Preference of Creditors- 
United States Rubber Co. et al. v. American Oak Leather Co., 96 Fed 
841. — ^Where a corporation that is about to fail, in order to gain time and 
borrow money, makes an arrangement with some of its creditors whereby 
they are to be put in charge of the concern and be given judgment notes 
covering what is due them and thereby are to prevent preferences to other 
creditors, such an arrangement is a fraud in fact on the general creditors. 

Courts have recognized the justice of allowing embarrassed concerns to 
tide over difficulties by using their property in any way they may sec fit 
Preston v. Spaulding, 125 IlL 20; White v. Cotghausen, 129 U. S. 329. But 
they have further recognized that one cannot convey all his property and 
stop doing business. KeUoy v. Richardson, 19 Fed. 70, 72. It then becomes 
a question of what was the intention of the insolvent concern in entering 
into obligations like those in the present case. How close a question this 
often is, is well illustrated by the case before us. We see how frequentiy 
the judicial mind may differ on this point, pnd in view of the large interests 
that may be concerned in such case, how important it is that a transaction 
should be considered as actually fraudulent only on the strongest proof or 
actual knowledge. Street v. Bank, 147 U. S. 36. 

Insxtrancb— Agents— Authorttv — Notice — Policy — Endorsement 
—Warranty— NoRTHRUP et al. v. Piza, 60 N. Y. Supp. 363.— A fire insur- 
ance policy was issued by general agents and attorneys of a fire insurance 
company on recommendation of a firm of fire insurance brokers, said policy 
containing material warranty on the part of the insured. Subsequently an 
addition was made to the policy in which no mention was made of the war- 
ranty. Held, that a broker having only authority to solicit risks, recommend 
same, and receive premiums (these services being paid for by commissions), 
ii not an agent of the insuring company, and hence notice to him is not 
notice to the company. Also that attachment of said endorsement, see 
supra, did not abrogate original warranty clause. 



Digitized by 



Google 



RECENT CASES. i43 

The defense in the ori^nal action rested on the ground that no notice 
had been given of the falsity of a material warranty in the original policy 
as to the existence of certain division walls, and that the waiver of the war- 
ranty by the insurance brokers was ultra vires. Particular importance is 
given to the prevailing doctrine that insurance brokers are not agents, the 
leading case mentioned being Allen v. Insurance Co,, 123 N. Y. 6. The many 
cases contra are not now considered of authority. The court argues that 
the endorsement, containing no mention of the warranty, but reiterating the 
original policy in other respects, and subsequently added to the policy, 
was not a waiver, because not conflicting with original form of policy. 
It is dear that this is not the real reason, for the endorsement did 
not act as a waiver, because it was added (according to the evidence) 
by the brokers, who were not agents, and therefore had no authority to 
waive a warranty. The dissenting opinion is a most thorough demonstra- 
tion of the possibility of waiver by such an endorsement, but does not even 
allude to the possible lack of authority on part of the brokers. This disre- 
gard of the vital question makes the dissenting opinion of no weight what- 
ever. The brokers were not agents, had no authority to waive conditions, 
and notice to them was not notice to the company or its agents. Smith v. 
Farmer^ Mut F. Ins. Co,, 19 Ohio St 287; Devens v. Mechanics, etc,. Ins, Co., 
83 N. Y. 168. 

MuNiaPAL Bonds— Demand— Priorities— Meyer v. Widber, Treas- 
urer (Bohen, Intervener), 58 Pac Rep. 532 (C9\.).^Held, that where under 
statute damages to abutting property owners are to be paid only in bonds,, it 
is no defense to a mandamus compelling payment of a bond, that other bond- 
holders had made prior demands, which had been refused for lack of funds. 
Beatty, C. J., Temple, J,, and Henshaw, J., dissenting. 

The decision of the court is without doubt correct The demand upon 
the treasurer, when he had funds applicable for the purpose, gives the parties 
demanding, upon refusal of their demand, the right to a mandamus. Meyer 
V. Porter, 05 Cal. 67. The fact that the intervener neglected to follow up his 
demand by an action would not give him a preferred claim over one who 
made a subsequent demand and chose to enforce his right It has been held 
that a judgment creditor of a county who had received a warrant on the 
treasurer, which was refused payment, might have mandamus to enforce 
collection of a tax to pay such judgment, and that he is not bound to wait 
and take his turn among other warrant holders. 2 Cent. Law Journal 771. 

The chief justice, who dissents, contends that the intervener should be 
given priority in payment, for, having made a prior demand, the treasurer 
was legally obliged to make payment, unless the intervener had forfeited his 
rights. Furthermore, that it was the duty of the appellant to show that when 
he commenced his proceeding, that those who had made prior demands had 
lost their right of action. This the appellant failed to do. The contention 
is also made that if the dpctrine of this case is carried to its logical conclu- 
sion, the custodian of a fund in the position of the defendant may pay or 
refuse those who make demands, irrespectively, unless sued, or he may 
refuse all until some favored claimant serves him with a writ of mandamus. 
The judge, however, fails to dte any authorities in support of this reason- 
ing. 

MuNiapAL Corporations— Ordinances— Hack Stands in Streets 
Adjacent to Railway Depots— Pennsylvania Co. v. Chicago, 54 N. E. 
825. — ^The Union Depot, leased by the Pennsylvania Company and used by 
several different railways, fronts on Canal street, between Madison and Van 
Buren. All through tickets of lines using this depot bear coupons for con- 
vejrance through the dty of Chicago from this station to the station of the 
connecting line, and each railway company has a contract for the tise of a 
line of coaches for the performance of this service. A portion of the rail- 
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roads' own ground is used by the vehicles of this line of coaches, from 
whence they may be called by electric bells to the different exits from the 
depot. The city of Chicago by ordinance established the east side of Canal 
street, between Adams and Madison, as a place where hacks were permitted 
to stand. The Railway Company brought a bill, praying for an injunction 
restraining the city from continuing the stand for hacks, on the ground of 
irreparable injury by reason of interference, interruption and daily incon- 
venience to the complainants, amounting to an interference with their private 
rights, and causing an unjust burden upon their property without compensa- 
tion. And, further, that it gives for private use a portion of Canal street, 
which is held by the city in trust solely for use as a public street Htld, the 
ordinance is a reasonable and valid exercise of the powers conferred upon 
the Common Council of the city of Chicago. Decree of lower court dis- 
missing bill affirmed. 

The doctrine of the court is that a railroad is a quasi-public corpora- 
tion, and a railroad depot a public building. The special easement of the 
abutting owner in the case of a building used for public purposes, though 
privately owned, inheres in the city as trustee for the public That it may, 
as a benefit to the public, and to prevent the railroad company from monop- 
olizing the business of transfer, permit hack stands at such places. Cf. Ra^l" 
road Co, v. Langlois, 9 Mont 419; Railroad v. Tripp, 147 Mass. 43; Marriott 
V. Railway, i C. B. (N. S.) 499; McCormell v. Pedigo, 93 Ky. 465; State v. 
Reed, 24 Lou. 308 (Miss.). 

Cartwright, C. J., dissents. The occupation of a street as a place for the 
owners of hacks, carriages, and express wagons to keep them while waiting 
for emplo3rment in the carriage of persons or property, is a purely private 
use. It is of the same nature as the occupation of premises as a stable yard. 
Rex V. Cross, 3 Camp. 224; Branahan v. Hotel Co., 39 Ohio St 333; McCaffrey 
V. Smith, 41 Hun. 117. Such a use is a perversion and violation of the trust 
on which the city holds the streets. 2 Dill, Mun, Corp, % 660; Com, v. Pass- 
more, 1 Serg. and Rawle 217; Lockwood v. Railroad Co,, 122 Mo. 86. Injunc- 
tion is a proper remedy. High Injuttctions, 3d Ed. S 816; Hill, Inj., 273; 
Greene v. Oakes, 17 111. 249. 

Municipal Corporations— Riparian Owners— Pollution of Watbr 
Courses by Sewage— Injunction — City of Valparaiso v. Hagen, 54 N. 
E. 1062 (Ind.).— The sewage system of Valparaiso, a city of 8,000 inhabitants, 
discharges 47,000 gallons of sewage daily into a marsh that drains into Salt 
Creek. The dty further arranged for a direct outlet by the extension of its 
main sewer through the marsh to Salt Creek. Ninteen owners of lower 
lands abutting on this stream brought a bill praying that the city be enjoined 
forever from constructing said sewer outlet, or emptying the sewage of the 
city into said stream. Upon error for demurrer, overruled, held, failure to 
aver the absence of skill or want of due care, or that some other outlet 
could more reasonably be had, or that some other reasonable method of 
disposing of city sewage is available, is a fatal defect and the demurrer 
should be sustained. 

The right of the riparian owner is not absolute, but a natural one, quali- 
fied and limited like all natural rights by the existence of like rights in others. 
His enjoyment is prior to those below him and subsequent to those above. 
MerriReld v. Worcester, no Mass. 318. The city of Valparaiso is an upper 
riparian owner. As such it has rights to the use of Salt Creek, though these 
rights are correlative with those of other riparian owners on the same stream. 
Bassett v. Scdislmry Mfg. Co., 43 N. H. 569. Any damage resulting from 
acts of the city in a reasonable exercise of these rights would be damnum 
absque injuria. It must be presumed that public officers will perform their 
duties reasonably and with due care, therefore, injunction will not lie. 
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Partnership— Continuance of Business with Consent of Execu- 
trix — What is Firm Property— Real Estate— Dexter v. Dexter et al., 
60 N. Y. Sup. 371. — Father and son were co-partners in business and tenants 
in common in certain real estate. On the death of father, said son and a sec- 
ond son became co-partners in same business, each making certain convey- 
ances of real estate to the other, in order to equalize their partnership inter- 
ests and their separate interests in real estate left by their father. First son 
died, and, with consent of his executrix, the survivor carried on business until 
failure took place. Held, death of partner ends partnership and power to 
carry on partnership business; sanction of continuance of business by execu- 
trix of deceased partner renders said executrix a creditor of surviving part- 
ner of equal grade with other creditors, to the amount of the value of what- 
ever interest in firm that is lost by him; real estate inherited by co-partners 
is not firm property, if merely occupied and not otherwise used. 

The prevailing opinion holds that in the absence of express provisions 
in will of deceased partner, or in articles of partnership, the partnership is 
dissolved, and that if surviving partner continues business with consent of 
executrix of deceased partner, he does so as an individual, and all debts con- 
tracted by him in the conduct of the business or by the borrowing of money 
are due from him as an individual, for reason that he conducts the business 
as an individual, as a surviving partner, in whom the entire title to the part- 
nership property is vested. There seem to be several faults in this reason- 
ing. First, it is generally considered that a business may be continued with 
consent of representatives of deceased partner, and even if in line with some 
decisions, a business so continued is considered a new partnership (Par- 
sons on Partnership, Sect. 343), the liability of the surviving partner is not 
individual, but is that of a co-partner. Secondly, the title of a surviving 
partner is complete only for purpose of liquidating the affairs of the firm. 
The doctrine of the dissenting opinion seems the better one, that the claim 
of the executrix and devisee of the deceased partner was subordinated to the 
claims of the creditors of the continued business, and that an individual 
creditor would be subordinated to both executrix and creditors of continued 
business. A curious statement exists at the close of the prevailing opinion, to 
the effect that an individual creditor of the surviving partner would take pre- 
cedence of the rights of the receiver. This is without any support of princi- 
ple or authority. Because certain land was merely occupied by co-partner- 
ship, but not otherwise used, and not purchased with partnership assets, it 
was held not to be partnership property. The best rule is clearly this: that 
land improvements and taxes upon which were paid out of partnership 
assets, and which was regarded as firm property, is firm property. FairchUd 
y. FairchUd, 64 N. Y. 471; Ross v. Eldred, 73 Cal. 394. 

Personal Injuries— Admissibility of Expert Testimony— Crouss 
V. Chicago & N. W, Ry. Co., 80 N. W. 752 (Wis.).— In an action for per- 
sonal injuries, held, that it is error to permit testimony that the plaintiff 
would require medical attention in the future and to what extent Dodge 
and Winslow, JJ., dissenting. 

The advancement of the sciences and the progress of research in special 
fields of knowledge have made expert testimony of large importance during 
the present century. The basis of its admission is the fact that there are 
certain processes of reasoning which an ordinan^ jury is incapable of per- 
forming, even with the assistance of courts and juries. Hence, the general 
rule is that experts may give their opinions upon questions of science, skill, 
or trade, or others of the like kind, or when the subject matter of injury 
is such that unexperienced persons are unlikely to prove capable of forming 
a correct judgment upon it without such assistance, or when it so far par- 
takes of the nature of a science as to require a course of previous habit or 
study, in order to the attainment pf a knowledge of it; and the opinion of 
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experts arc not admissible when the inquiry is into the subject matter, the 
nature of which is not such as to require any peculiar habits or study in 
order to qualify a man to understand it. Jones v. Tucker, 41 N. H. 546; New 
England Glass Co, v. Lowell, 7 Cush. 319; Graham v. Pann Co,, 139 Pa. St. 
149. 

In the present case the doctor was allowed to testify that the plaintiff 
was rendered a helpless paralytic by the injury and that such condition is 
likely to be permanent This seems to be in accordance with the general 
rule, that an expert can testify as to the effect, nature, and extent of personal 
injuries, and what are the probable results that would follow from an injury. 
Albert v. N, Y, L, E. W. R, Co,, 118 N. Y. 77\ Piher v. N, Y, Central R, Co., 
49 N. Y. 42; RoweU v. City of Lowell, 11 Gray, 420: EvansvUle & T, H, R. 
Co, V. Crest, 116 Ind. 446; Louisville N, A, & C, R. Co, v. Wood, 113 Ind. 54. 

In Fiber ▼. New Yprk Central R. R, Co,, Allen, J., in the opinion of the 
court says there is no evidence other than that of experts by which courts 
and juries can determine whether a disease or an injury has been or can be 
permanently cured or what its effect will be upon the health and capability 
of the injured person in the future. 

In Albert v. N, Y. L, E, W, R, Co,, the witness was asked to state length 
of time plaintiff might live in the natural course of events, and it was held 
to be no error. 

Thus it would seem to follow as a natural consequence Jthat testimony 
that plaintiff would require medical attention and nursing in the future, and 
to what extent, would be admissible, but the court excluded it upon the some- 
what inconceivable ground that such evidence entered the domain of common 
knowledge, and that the jury were as able to arrive at that conclusion without 
the aid of his opinion as with it. In the course of the opinion of the court, 
Bardeem, J., remarks: "There are experts and experts, and many of them 
testify like retained witnesses, and that very much of such testimony is of 
little more value than an intelligent guess," but we are unable to see how 
that which simply affects the credibility of a witness can bar the admissibility 
of his testimony. The rules affecting credibility of witnesses and admissi- 
bility of evidence are separate and distinct. 

One of the objections to the admissibility of the testimony is, says the 
learned judge, that its tendency was to increase the damages and swell a 
recovery. But what could be more reasonable for to quote from a prior part 
of the opinion, ''it is sufficient if the damage claimed legitimately flows 
directly from the negligent act, whether such damage might be foreseen by 
the wrong doer or not" 

In a dissenting opinion, Dodge, J., says that while "the testimony may 
approach the field of common knowledge, from which expert testimony 
should be carefully excluded, it does not prejudically cross the line." The 
present case was one of severe spinal injury and disordered nervous system, 
with which the ordinary jtiror is strangely unfamiliar, and in which the opin- 
ion of a physician would be very valuable, while a non-professional would 
be totally at sea. In short, the testimony in reality did not invade the ground 
of common knowledge, but merely invoked the peculiar knowledge and 
opinion of a medical expert, and for this reason should have been held 
admissible. 

Public Lands— Mexican Graih's— Rights op Indians— Harvky bt 
AL. V. Barker bt al., 58 Pac Reg. 692 (Cal.). — Defendants, Mission Indians, 
claimed a prescriptive title to certain lands included within the boundaries 
of a Mexican grant, which grant was confirmed by the United States and a 
patent thereto issued to plaintiff's grantor. Defendants did not present their 
claim to the land commissioners for confirmation, as provided under Act 
Cong., March 3, 1851. Plaintiff took the land subject to the condition that 
he should not interfere with roads, cross roads and other usages (servi- 
dumbres). Held, that said grant was not subject to any right or interest 
in the defendants, and that no trust relation existed between the grantor and 
defendants. 
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The dedtioii is by mn evenly diytded court The ditsenting judges seem 
to adopt the better Ime of reasoning, which is borne out by a long line of 
decisions. Tuchmachir it al. v. Thompson it al., i8 CaL ii. When Mexico 
gained her independence it was declared that all inhabitants, including Indi- 
ans» should be considered citizens, and that the property of every citizen 
should be respected and protected. Treaty of Guaialmpe Hidalgo. Mexicans 
who, previous to the acquisition of California by the United States, had 
acquired title to lands from that government, and who chose to remain, held 
sudi title and were protected the same as if no change in sovereignty had 
occurred. Pkelan it al. v. Poyoreno it aL, 7a CaL 448. 

The defendants relied upon Byrm v. Alas, 74 CaL 6a6^ which is an almost 
parallel case. Here, as in the case under consideration, the appellants failed 
to present their claim to the land commissioners. The court held that it 
was not necessary, and that they were not even charged with knowing that 
there was such a commission. 

C J., Beatty, who dissented, pointed out that the only difference in the 
case under review and Byrne v. Alas was that there was no provision quoted, 
that the plaintiff took the land subject that he should in no way disturb nor 
molest the Indians who iwere living thereon. But he calls attention to the 
fact that the plaintiff should not interfere with roads or other "servidumbres," 
and that the word "servidumbres" had a meaning in Spanish law broad 
enough to include the right of occupancy claimed' by the defendants. 

In addition to the above, another of the dissenting judges contended 
that the defendants would still have had the right to occupy the land had 
there been no express reservation, for the Indians being mere wards of the 
nation, it is to be presumed that the nation has always recognized and pro- 
tected their customary rights, and that all grants are made with the under- 
standing that grantees know those rights, and take subject to them. 

Railroads — Injury to Adjoining Land — Syracuse Solar-Salt Co. 
V. Rome, W. & O. R. R. Co., 60 N. Y. Sup. 40.— Where a railroad company 
operated under statute and municipal license its track upon a dty street, and 
thereby cart such dirt, cinders and soot upon the plaintiff's premises adjoin- 
ing, as to cause him great damage in the prosecution of his business, the 
manufacture of salt, diminishing its quantity, quality and value. Held, that 
the plaintiff was entitled to compensation. 

The defendant in this case relied, with apparent reason, on the case of 
Forbes v. Railroad Co., 121 N. Y. 505. It was held in that case that a railroad 
operating its road under proper authority upon a dty street, took no adjoin- 
ing property and was not liable to the owner of such property for any con- 
sequential damages resulting from a natural use of the road for railroad 
purposes. 

But that dedsion is now limited by this case, the court saying that it 
is a "very broad statement of the rule and must be taken with some qualifica- 
tion." 

The Legislature may authorize a small nuisance, but where it greatly 
exceeds the nature of an inconvenience and causes great damage, compensa- 
tion must be allowed. 

The court holds that this case presents the fact of a taking of plaintiff's 
property, because proprietary rights must be considered here as valuaUe 
property. Arimonav, Green Bay, etc,, Co., 31 Wis. 316, 33c. Such use is an 
easement on the plaintiff's property. 2 Washburn on Real Property, 4th Ed. 
299; Lmg Island R. R. Co. v. Garvey, 159 N. Y. 338. 

Sals or Liquor by Druggist-* Town ORDnrANCB— Pioplb t. 
Braistbd, 58 Pac Rep. 796 (Colo.).— A town attorney furnished a person 
with money to purchase Uquor from a druggist who had no permit By 
snch a sale the druggist would violate a town ordinance. Held, that the 
town could not recover a penalty for a violation of its ordinance instigated 
and procured by its officer. 
4 
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Although there arc few cases inyolving this principle, the dedsion seems 
to be correct. It was held, in Lovt v. PeopU, lOO IlL 501, where a detective 
by a previously arranged plan with the owner of a building induced certain 
persons to enter the building and take money from a safe, with the sole 
intent of entrapping them, that they could not be convicted of crime. In his 
opinion on the case under consideration, the judge relies on Ford v. C»/y of 
Denver, 10 Colo. App. 500, where it was held public policy will not permit 
a municipality to derive profit from unlawful acts which are deliberately 
instigated by its officers. To hold that a town attorney can involve a person 
in a violation of an ordinance, that he may pursue him for a penalty would 
seem a most pernicious doctrine. 

State Appropriation to Normal University— Constitutionality— 
BoBHM V. Hertz, 54 N. E. 973 (Illinois).— The Constitution of Illinois pro- 
vides: "The State shall never pay, assume or become responsible for the 
debts or liabilities of, or in any manner give, loan or extend its credit to or 
in aid of, any public or other corporation, association or individual" The 
Legislature passed an act making an appropriation "for ^he ordinary and 
other expenses of Illinois State Normal University and for the completion 
and equipment of its gymnasium building." One Boehm, a taxpayer, 
brought a bill praying for an injunction restraining Hertz, the State treas- 
urer, from paying any money appropriated under the act HM, act constitu- 
tional, bill dismissed. 

The corporation was in existence prior to the adoption of the Constitu- 
tion and had received the interest of a fund called the College and University 
Fund, provided for in the act for the admission of the territory of Illinois 
as a State. Any subsequent limitation of its powers to do so must be found 
expressed or arising by necessary implication in the Constitution. They 
are not so found, and the corporation may receive. May the State give? 
The Constitution also provides that "The General Assembly shall provide a 
thorough and efficient system of free schools." There is no limitation in the 
Constitution as to the agencies the State shall adopt in providing this ssrstem 
of free schools. Speight v. People, 87 111. 600. Normal schools are public 
institutions which the State has a right to establish and maintain for the 
purpose of carrying out the policy of the State with reference to free schools. 
Burr V. CUy of Carbondale, 76 111. 455. 

Set Off— Judgment— Grounds of Objection— Bacon v. Reich, 80 
N. W. 278 (Mich.). — One being sued on a contract which he made with a 
corporation, since insolvent, by one to whom the corporation had assigned 
the claim, can set off a judgment obtained by him against the corporation, 
for a breach of the contract, in proceedings instituted by him subsequent to 
the assignment by the corporation of the claim against him, where he had 
no knowledge of the assignment when he took his judgment 

That a claim becomes merged in the judgment is elementary. Accord- 
ing to the more recent cases this principle is supported on the grounds that 
the allowance of a new suit is a superfluous and vexatious encouragement 
to litigation, injurious to the defendant, and of no benefit to the plaintiff. 
15 Am. & Eng. Enc. Law, 330, and cases cited. This doctrine, however, if 
vigorously applied, may work hardship and injustice, and it seems to be 
lawful to disregard it in some cases. Wilson v. Tunstall, 6 Tex. 221; Wood 
V. Gambk, 11 Cush. 8; Railroad Company v. McHenry, 17 Fed. 414; Ferrall v. 
Bradford, 2 Fla. 508; Gark v. RowUng, 3 N. Y. 216; Stevens v. Damon, 29 Vt 
521; Cramer v. ManufacUering Co., ga Fed. 6316; Fox v. Altkorp, 40 Ohio 

St 33. 

Street Railway— License— Receivers— IiiPRovEiiENT of Mortgaged 
Property— Rochester Trust and Safe Deposit Co. v. Rochester and 
I. R. Co. bt al., 60 N. Y. Sup. 409 (Supreme Ct).— An electric railway 
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passed under the right of way of a steam railroad, under an agreement that 
on sixty-days' notice it would erect permanent undercrossings of substantial 
masonry. After the electric road had passed into the hands of a receiver, the 
railroad served the sixty-days' notice. The court held that the permission 
to cross the right of way was a mere license which the railroad could revoke 
at any time, and, since the railroad had not been made a party, the court 
would not authorize the receiver to issue certificates to erect the permanent 
improvements, but would leave the purchaser at the receiver's sale to assume 
the responsibility of making them. 

Two important questions are here discussed. The court decided that the 
electric road had a mere license, and no easement in the property of the 
steam railroad, since no grant had been made by deed, without which no 
easement can exist Cf. Whitt v. Railway Co,, 139 N. Y. 24, 34 N. E. 8^. 
This being so, would the construction by the electric railway company of the 
permanent undercrossings create an equitable estoppel which would operate 
to prevent a revocation of the license, on the ground that the licensee had 
entered upon the land of the licensor and expended thereon labor and money 
upon the faith of the license? The court deemed it unnecessary to answer 
this question, since the steam railroad had not been made a party to the 
action and would not be bound by any decision affecting its rights in the 
undercrossings, but cited with apparent approval White v. Railroad Co., supra, 
which decided that no equitable estoppel would arise under such circum- 
stances, "because it must be held that the licensee knew that the license 
gave him no interest in the land, and that he must rely upon the indulgence 
of the licenser, and if that be withdrawn, he must lumself withdraw horn 
the land; otherwise, it is said, the statute in regard to the creation and con- 
veyance of interests in land would be in great part abrogated." 

The second question discussed is the right of a receiver to issue certifi- 
cates in payment for permanent improvements to the road, thus creating a 
lien on the property prior to that of the mortgagees. The court held that 
the purpose for which receiver's certificates may be issued is usually confined 
to making necessary repairs and protecting the property as it is. The propriety 
of every expenditure is to be judged by the necessity of making it in order 
to preserve the value of the property in the hands of the receiver. The gen- 
erally recognized rule is that the original construction creditors have no 
superior equity. In Wood v. Deposit Co., 128 O. S. 416, 9 Sup. Ct 131, it 
was held that the doctrine of Fosdick v. Schcdl, 99 O. S. 235, applied to 
operating expenses only, and not to a contract in the ordinary construction of the 
road. Applying these doctrines to the case at bar, the court decides that 
it has no power to impair the obligations of a mortgage contract by creating 
a prior lien, without the mortgagee's consent, unless it be in the exercise 
of an equitable power to preserve and protect the property, and that it has 
no power through its receiver to complete unfinished work or to erect new 
bridges or undercrossings under a pre-existing contract, beyond what is 
necessary for the preservation of the property of the corporation." 

Trades Unions— Refusal to Work with Members op Other Unions 
—Reform Club of Masons and Plasterers, Knights of Labor of City 
OF New York et al. v. Laborers' Union Protective Society et al., 60 
N. Y. Sup. 388 (Supreme Court, Special Term, New York County).— 
Motion to continue a preliminary injunction obtained against defendants, on 
the ground that the defendant's members refused to work with members of 
the plaintiff association, under circumstances where the natural effect of the 
expressed refusal would be to cause the dismissal of the latter class. 

The court denied the motion and vacated the preliminary injunction, 
holding that such refusal of the defendants did not amount to a conspiracy 
to prevent an employment of the plaintiffs under all circumstances, and in the 
absence of instances of intimidation or of false statements as to the charac- 
ter of the laborers affected, the case disclosed nothing unlawful in the atti- 
tude of the defendants. 
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The court seems to infer that hid the facts disclosed a conspiracy to 
prevent an employment of the plaintiffs m/dir all drcumttoHCis, a permanent 
mjunction would have been granted. Yet, if the defendants had sought to 
prevent all employment of plaintiffs, but had done nothing else to accom- 
plish this purpose except refusing to work with them and inducing other 
workmen to likewise refuse^ it is hard to see how this would have been an 
unlawful conspiracy. Oertamlv it would not if the leading English authori- 
ties are to be followed, for Mogul S. S. Co. v. McGngor, L. R., 1S92, App. 
Cases 2K, decides that the mere fact of combmaHon does not make an act 
unlawful, and AUm v. Flood, L. R., 1898, App. Case i, holds that a malicious 
purpose does not make an act unlawful, if the act in itself be legal The act 
of refusing to work with other men is perfectly lawful in itself, even though 
there be behind it the malicious intent to prevent all employment whatsoever. 
It is persecution, but persecution by lawful means, which cannot be reached 
at law, according to the English doctrine, unless the unlawful element of 
intimidation appear. 

In this case the plaintiffs averted that intimidation could be inferred 
from the dismissal, and cited Coons v. Chrystii, 53 N. Y. Sup. 668, to support 
them, but the court held that case to have no application to the present 
facts. "In that case the suit was bjr the employer of laborers, whose business 
was damaged by the defendant union's acts in prohibiting its members from 
continuing their work; and it was held that the coercion of the laborers by the 
imion was apparent and suMcient to sustain an action by the employer. In 
the case at bar, the wiUmgness of defendants members to obey its orders is not 
placed in question, and the effect of the defendant's acts upon the employers 
of the members of plaintiff association does not amount to unlawful coercion 
under the authorities. 

For an extension of the doctrine of intimidation, see BoutweU v. Marr, 
42 Atlait Rep. 607 (Vt), which holds that any association which obtains 
unanimous consent irom its members to its action by means of a coercive 
penalty or by-law. is founded upon coercion, and that the united action of 
the association obtained by this coercive means is equivalent to actual in- 
timidation employed by an unorganized body of men. An application of 
this doctrine to labor unions, some of which certainly make use of such a 
coercive penalty to obtain unanimity, might well supply the element of 
intimidation not apparent on the face of sudi proceedings as those discussed 
in this case. 
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BOOK REVIEWS, 

American Bankruptcy Reports. Annotated. VoL I. Edited by William 
MiUer ColUer. Matthew Bender, Albany, N. Y. Sheep, pp. 782. 

The uncertainty which attends the interpretation of a new law assures 
a hearty welcome to any attempt at bringing the decisions under it within 
a narrow compass. This is particularly true m regard to the recent Federal 
Bankruptcy Act, as it is of evcry-day importance to the general practitioner. 
Volume one contains not only the deasions of the Judges of the several 
courts, but also the opinions of the referees which, although not conclusive, 
must be of great assistance in throwing light on questions of first impression 
and matters of procedure. The supplementary notes are very full and con- 
tain numerous citations di the decisions under the former State and Federal 
Bankruptcy Acts and references to the leading text-book and magazine 
articles. 

A Treatise on the Law of Bankruptcy. By John Lowell, LL.D., and James 
Arnold Lowell. Little, Brown & Co., Boston, 1899. Sheep, pp. 'filj. 

Part One is the work of the late John Lowell, judge of the District Court 
of the United States, for Massachusetts, from i86c to 1878, and of the Grcuit 
Court of the United States, for the First Circmt, from 1879 to 1884. The 
common features of bankruptcy acts and the general principles of law which 
have been deduced from them are arranged and discussed under headings 
which do much to simplify a subject of difficulty to the average student The 
citation of cases in the foot-notes is very fulL 

Part Two is the addition of Judge Lowell's son, James Lowell, and is 
given up to the Bankruptcy Act of 1898. The Act is considered section by 
section — the text of each section being followed by a commentary on the 
interpretation of its various words and clauses, based on the decisions under 
this act, and those under former acts. The appendix contains the text of all 
the Federal Bankruptcy Acts, and the general orders and forms under the 
present act The index is carefully prepared. 

The Civil Liability for Personal Injuries Arising Out of Negligence. By 
Henry F. BuswelL Second Edition. Sheep, pp. 545. Little, Brown 
& Co., Boston, 1899. 

With the exception of questions of evidence perhaps the subtlest legal 
distinctions of the present are found in questions involving negligence. 
Ilie subject has always been marked by indefiniteness and the exceeding 
difficulty of confining its principles within rules of actual determinative value. 
Moreover, certain decisions may truly be claimed to still be in a chaotic 
condition, particularly that relating to contributory negligence.The obsta- 
cles in findmg a satisfactory definition for a tort becomes small in seeldng 
to define contributory negligence. This has been of great influence with Mr. 
Buswell, and he has given, therefore, the most painstaking attention to 
injuries arising from negligence as modified by the relation of employer and 
emplovee. This relation affords the widest opportunity for the claim of 
contributonr negligence. Nothing but praise can be given to the book as a 
text-book, for it is exceedingly wdl arranged, statutory liabilities being most 
strenuously distinguished from common-law liability. Such a separation 
has now become of vital importance, because of the far-reaching enlargement 
of the narrow common-law rules of liability. Onlv one suggestion could be 
made, and that would be that disputed or doubtful point should be given 
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notice in the text, and not in most cases only considered in the notes. 
Settled principles need but enunciation, while doubtful doctrines need care- 
ful discussion in prominent positions. The book is of especial value, as the 
most recent publication of this kind and has been termed with accuracy a 
"modem model law book." 

Mr. Buswell's previous books on the same and kindred topics have 
proved him a writer of high authority. 

Forms of Pleading in Actions for Legal or Equitable Relief. Prepared with 
especial reference to the Code of Procedure of the various States, and 
adapted to the present practice in many Common Law States. By Austin 
Abbott, LL.D. Completed for publication after his decease by Carlos 
C. Alden, LL.M., Professor of Pleading in the Law Department of the 
New York University. VoL II, pp. 1053. Baker, Voorhis & Co., 
New York, 1899. 

We are in receipt of the second volume of Mr. Abbott's scholarly work. 
It stands now as an exceedingly comprehensive book of reference, useful 
not only to pleaders under the various codes, but in many common-law 
States. Its possession will be of the utmost value to those whose pleading 
is not restricted to specific lines, and to all who may care to save themselves 
from much anxiety and possible error, by a reference to such authority as 
Mr. Abbott has long been on this subject 
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THE BEGINNING OF A WAR. 

In land warfare, actual conflict between states must involve the 
invasion of one of them. There is thus the crossing of a boundary, 
the use of force within a foreign jurisdiction, to mark the changed 
relations and to date them from. 

But the high seas are subject to no state's sovereignty. Upon 
their levels lie no boundaries to be crossed ; within their confines, 
no status oi occupation to be defined. 

The early events in the wars of naval powers, therefore, are likely 
to involve violence done to enemy's property, rather than violence 
done to enemy's territory and jurisdiction. It becomes important, 
when captures so made are to be substantiated, to determine the 
exact moment at which war legally begins. For upon this question 
of date may depend the legality of a capture. In both our own war 
with Spain and in the Japanese war with China this point was of 
importance, though as it proved, there were other considerations in 
the early captures which were paramount. On the other hand, in 
the Boer war now in progress, waged solely on land, the question 
of date is entirely a question erf fact, and not of construction or 
declaration. 

If the old fashioned declaration of war, before striking a blow, 
were still de rigueur, there could be no difficulty. There is, how- 
ever, a general agreement amongst the text writers, in which the 
prize courts share, that though a formal declaration of war is good 
form, it is not in any sense essential to the beginning of legal war- 
fare. (The Eliza Ann, i Dods. 244), (The Amy Warwick, 2 
Sprague 123.) By declaration is meant the announcement (A 
hostilities to the object (rf them, not the customary notice to the 
belligerent's own subjects or to the neutral. Let us dwell upon this 
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distinction for a moment. When a state goes to war it involves the 
trade of a portion of its subjects in certain risks and lays upon it 
certain disabilities. The risks are of capture as enemy's property. 
The disabilities are suspension of trade with an enemy ; dissolution 
of partnership and other contracts with him ; inability to collect 
debts due from him, and such like. 

In order to protect its subjects from such damage incurred 
through ignorance, the state announces the change of relations to 
them, either by specific proclamation or through such legislative 
action as will furnish constructive notice. Thus in the United 
States, where Congress, not the President, has the right to declare 
war, a joint resolution, approved by the President, declaring the 
existence of war is notice enough. 

So, too, notice of the new condition of things is given to the 
neutral. This will usually state the rules of maritime warfare, 
which are to govern. Thus, at the outbreak of our recent war with 
Spain, President McKinley announced that the neutral flag should 
cover enemy's goods ; that the enemy's flag should not make neutral 
goods under it liable to confiscation ; that blockades to be binding 
must be effective ; that the United States would not employ priva- 
teers, and that mail steamers would not be interfered with, except 
upon clear suspicion of their having violated the law of contraband 
and a blockade. 

The manifesto to the neutral also commonly states the cause of 
war from that belligerent's standpoint, justifies his action and 
throws the blame for this interference with neutral trade upon his 
opponent. Until this ofiicial notice of war reaches the nfeutral, his 
obligation to respect the belligerent's war rights does not become 
operative. And this is fair, for so serious an interruption of the 
neutral's trade requires justification, wide notoriety and exact defi- 
nition of its scope and character. We thus reach the recognized 
rule that belligerent rights date from the outbreak of war, while 
neutral duties date from the ofiicial notification of it. This notifi- 
cation is a governmental act, ofiicially dated, constructively known 
after a certain lapse of time to all shippers and carriers. Moreover, 
neutral ships are allowed by custom a certain number of days to 
unload and clear from ports under blockade in which they chanced 
to lie. All uncertainties of date, then, relate to the beginnings of 
war as affecting the belligerent, not as affecting the neutral. 

To return now to the question of a declaration. 

Not only is it not essential to a lawful war, but even when made 
it does not necessarily set the date of its commencement. Snow's 
Manual for our Naval War College (p. 79, 2d ed.) states this in so 
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many words: "When there is no declaration, war dates from the 
first act of hostilities, and even if there should be a subsequent 
declaration, the beginning of hostilities still remains the date of the 
beginning of the war." So also Hall (Internal Law, 2d ed., p. 349). 
'•If the above views are correct, the moment at which war begins is 
fixed as between belligerents by direct notice given by one to the 
other, when such notice is given before any acts of hostility are 
done, and when notice is not given, by the commission of the first 
act of hostility on the part of the belligerent who takes the 
initiative." And Owen, in his "Declaration of War," says, p. 12, 
"War having once been commenced, a formal declaration to the 
enemy can, it would seem, be formulated and communicated at 
leisure, if it so please the aggressor," citing the fact that "in 1877 
the Russian declaration of war against Turkey was preceded by 
some hours by the entry of the Russian forces into Turkey." A 
similar priority of armed conflict to legal declaration occurred in our 
own war with Mexico, the battles of Palo Alto and Reseca de la 
Palma having been fought before Congress recognized by Act a 
state of war as existing, and many similar instances can be found, as 
in the late war between China and Japan. 

It is the fact of violence, then, and not the declaration of a status, 
upon which we must really fix our eyes, if we would ask when war 
begins. And this introduces the main inquiry of this article. Of 
what nature must that act of violence be which, so to speak, origi- 
nates a war, which is paramount in the eye of the law to an an- 
nouncement by proper authority that war began on a trertain date? 
Here we are on uncertain ground. 

There must naturally be some official warrant to a ship of war 
for aggressive action, or a clear case of self-defense, else its making 
war may be disavowed. Even with this, as Professor Takahashi 
has said, preparation for war is not war de facto itself. It is also 
true that there may be acts of violence, yet no war, as was the case 
between the United States and France at the end of the last cen- 
tury. But with conflict a fact, and legislative or executive sanction 
not wanting, the moment of conflict is the date from which war is 
reckoned, not the moment of sanction or the moment when orders 
for violent action were given. The question thus relates not so 
much to the date of a certain event as to the character of that event. 
If two ships of war meet and fight, and their action is not disavowed, 
that constitutes the beginning of war. But suppose that one of 
these ships of war meets a mere merchantman of the other national- 
ity, can the war be begun by her capture as legitimately as by battle 
with the armed ship? 
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The argument certainly sounds rather paradoxical. The cap- 
ture is valid because war exists ; war exists because the capture has 
taken place. And yet so far as reason goes, this is a logical posi- 
tion. For preying upon enemy's commerce, as the law is, is as 
legitimate a part of warfare as the capture of his ships of war would 
be. Moreover, the attack on his property cannot open and legiti- 
mate the war, cannot make subsequent capture legal, and yet itself 
be illegal. But logic is not all, or even the major part, of a rule in 
International Law. The common law-bred mind wants precedent 
as well. What warrant is there for believing that hostilities can 
legally be opened by the seizure of private property? This point 
was raised, though not settled, in the well known Kow-Shing affair, 
at the outbreak of the recent Chinese war, the issue turning on 
another fact The Kow-Shing was an English steamer hired to 
convey troops to Corea, by the Chinese government, and actually 
having i,ioo officers and soldiers on board, with much military ma- 
terial. She was sighted at 8.30 a. m., July 25, 1894, by the Js^anese 
fleet. One of the ships composing it hove the Kow-Shing to, in- 
spected her loading and ordered that she should follow her. The 
British captain agreed, but the Chinese on board threatened his life 
if he did so, and he signalled this fact to the Naniwa. After a con- 
siderable interval, during which the Japanese ordered him to leave 
his ship, which the Chinese prevented his doing. Captain Gals- 
worthy and several others jumped overboard, their passengers 
firing upon them in the water. Then the Naniwa put a shot into 
the Kow-Shing and the latter went down. If war had Segfun, the 
merchantman, carrying Chinese troops, was a Chinese transport, no 
matter what her nationality might be, and as was afterwards made 
clear, war had begun that same morning at an earlier hour, by com- 
bat between this same Japanese fleet and two Chinese men-of-war. 
But this did not at once appear and the question was argued in Eng- 
land on other grounds. Could the attack on the Kow-Shing in 
itself begin the war, thus making her an enemy's transport, and 
legalizing the destruction of neutral property thus impressed with a 
hostile character? Two English jurists expressed themselves on 
this point. Professor Holland wrote to the Times: "If the visiting 
and eventual sinking of the Kow-Shing occurred in time of peace, 
or in time of war before she had notice that war had broken out, a 
gross outrage has taken place. But the facts are otherwise. In 
the first place a state of war existed. It is trite knowledge, and has 
been over and over affirmed by courts, both English and American, 
that a war may legally commence with a hostile act on one side, 
not preceded by declaration. * * * Whether or not hostilities 
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had previously occurred upon the mainland, I hold that the acts oi 
the Japanese commander in boarding the Kow-Shing and threaten- 
ing her with violence in case of disobedience to his orders, were acts 
of war. 

In the second place, the Kow-Shing had notice of the existence 
of a war, at any rate, from the moment when she received the orders 
of the Japanese commander." 

This opinion, reiterated after the author was in full possession of 
the facts, would seem to consider the stoppage of the transport a 
lawful beginning of the war. 

But another writer. Professor Weatlake, does not go so far as 
this. "It is true," he wrote, also to the London Times, "that the 
commencement of war de facto is only valid in International Law as 
between the parties to the war so commenced, neutrals being entitled 
to notice before they can be made liable to the peculiar responsibili- 
ties which a state of war imposes on them. But the Kow-Shing 
was not acting as a neutral breaking a blockade or carrying contra- 
band of war. She was a transport in Chinese service, and there- 
fore a belligerent, if China was a belligerent. But the Japanese 
could not make the Kow-Shing a belligerent by attacking her," and 
he argues that the attack could be justified only on the ground of 
military necessity, or the occurrence of acts of hostility prior to it. 
On the point under inquiry, then, these two opinions differ abso- 
lutely. They are cited in an interesting work on those questions in 
International Law which arose during the Chino- Japanese war of 
1894, by Professor Takahashi, who was himself detailed to accom- 
pany the fleet as adviser in such matters. He does not attempt to 
decide between these views, having safer ground to stand on, because 
there was proof of an earlier conflict. "Whether a war can be com- 
menced by an act of search or whether it must be commenced be- 
fordiand by some acts of hostility committed elsewhere, is a difficult 
legal question, and I think there is no necessity to decide it in the 
present case." 

Upon this point, it is proper to make this comment : that every 
"act of hostility committed elsewhere" on sea except a collision be- 
tween ships of war under their own flags, involves visitation and 
search as a preliminary to capture ; that this in turn would require 
some earlier "act of hostility elsewhere" to legalize it ; and that thus 
we are brought face to face with something very like absurdity. It 
is like the jam yesterday, and jam to-morrow, but never jam to-day, 
which tried Alice so solely. 

We turn now to the early hours erf our own war with Spain. 
The official steps leading up to it were, first, the joint resolution of 
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Congress of April 20, 1898, approved by the President on the same 
date ; second, the order of the Navy Department to blockade cer- 
tain parts of Cuba, issued on April 21 ; third, the necessary procla- 
mation of this blockade by the President on April 22 ; fourth, an act 
of Congress, approved April 25, declaring the existence of war, 
"and that war has existed since the 21st day of April, 1898, including 
said day, between the United States of Ainerica and the Kingdom 
of Spain." Lastly, on April 26, the President gave notice of the 
rules which should govern the navy in the matter of capture. 

The first shot fired in the war was across the bows of the Spanish 
steamer Buena Ventura, oflf the Florida coast, on April 22. The 
first action in the war was the bombardment of the defences of Ma- 
tanzas on April 27, Which of these various events, executive, legis- 
lative or military, began the war? 

Clearly we cannot date it from the joint resolution oi Congress 
declaring the people of Cuba of right independent, and warning 
Spain to withdraw her forces from the island, because if Spain had 
complied that would have been the end of it. An ultimatum is not 
war, though it usually leads to it. 

Nor were the order of the Navy Department establishing block- 
ade, and the President's proclamation legalizing it by the proper 
notification, events from which we can date, because, although 
war measures, they were war measures in preparation, not in being, 
and could not be made effective until some hours or perhaps days 
after their issue. In point of fact the Buena Ventura was cap- 
tured before blockade was a fact. 

There remains to be considered the declaration of war issued on 
the 25th of April, and in terms making the 21st the first day of 
war. For many purposes this date would be held authoritative, 
and yet it may not be conclusive. Suppose that Spain also issued 
a declaration or its equivalent, and on a different date from that of 
the United States, which should govern? She did in fact, on the 
23d of April, declare her treaties with us terminated by the "state 
of war existing." We are thus thrown back on the rule noticed 
earlier in this article, that even if subsequently a declaration of war 
be made, nevertheless war dates from the beginning of hostilities, 
and ask whether the capture of the Buena Ventura may be included 
in this category. This prize case, condemned by the District Judge 
of the Southern District of Florida, has recently been reviewed in 
the Supreme Court of the United States. The decision of the lower 
Court was reversed — three justices dissenting — but on this ground. 
On April 26 President McKinley had issued a proclamation ex- 
empting from seizure Spanish merchantmen which were not en- 
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gaged in the naval service of their country in any way, and which 
were in any United States ports or prosecuting a voyage from 
any such ports, the exemption to run until the 21st day of May. 
In point of fact the Buena Ventura had commenced her voyage 
from a United States port upon April 19, seven days before the 
exemption granted by the President was proclaimed. Did this 
exemption date from its issue only, or should it be held to cover 
ships sailing under the same conditions earlier than the proclama- 
tion. Here the Court put a liberal construction upon the President's 
language and probable intention. To quote the decision itself, 
the Court put upon the words of the proclamation ''the most liberal 
and extensive interpretation of which they are capable/' believing 
that the vessel was of a "class which this Government has always 
desired to treat with great liberality." Its arguments was as fol- 
lows: "The omission of any date in this clause (fourth clause of 
President's proclamation) upon which the vessel must be in a port 
of the United States, and prior to which the exemption would not 
be allowed, is certainly very strong evidence that such a date was 
not material, so long as the loading and departure from our ports 
were accomplished before the expiration of May 21. It is also 
evident from the language used that the material concern was to fix 
a time in the future, prior to the expiration of which vessels of the 
character named might sail from our ports and be exempt from 
capture. The particular time at which the loading of cargoes and 
sailing from our ports should be accomplished was obviously unim- 
portant, provided it was prior to the time specified." One further 
sentence is necessary to my narrative. "Deciding as we do in re- 
gard to the fourth clause, it becomes unnecessary to examine the 
other grounds for a reversal discussed at the bar." This is a pity, 
for one of these other grounds exactly touches the subject of our 
inquiry. The counsel for the Buena Ventura in their very able 
brief had argued that whether the capture was in violation of the 
President's proclamation or not, it must be held illegal because at 
the moment of its occurrence no war existed. "The capture was 
premature, and out of accord with recent practice. At the time the 
Buena Ventura was seized there had been no declaration of war, 
nor had any acts of violence occurred between the armed or naval 
forces of the different nations. No hostilities, which in Interna- 
tional Law are deemed to constitute a beginning of war without 
a declaration, had taken place. Without a declaration, it seems 
that war does not begin until some blow is struck or some shot 
fired. ♦ ♦ ♦ Nothing was done by the United States necessarily 
constituting an act of war, at least until the fleet reached the Cuban 
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shore and actually established a blockade. It was while the fleet was 
leaving the Key West harbor, bound for the blockading staticms, 
that this capture was made. * * * It was not in accordance 
with international usage to make the Buena Ventura hostile by 
firing upon her." 

Upon this argument, unfortunately for our purposes, the Su- 
preme Court does not comment. 

In refusing to saddle costs upon the claimants, it does use this 
lang^ge, however : "In this case, but for the proclamation of April 
26, the ship would have been liable to seizure and condemnation 
as enemy property." But even if this were true, the Court does 
not declare whether in its judgment, barring the proclamation, the 
ship would have been good prize because war was begun by its 
visitation, search and seizure, or because war was declared to date 
from the day before its seizure by a subsequent Act of Congress. 

So that upon the point raised in this inquiry, we are still in the 
dark, so far as any judicial practice goes. Perhaps we may go, 
however, as far as this. If no exemption is ordered, and no 
declaration of war is issued, and before any conflict of arms has 
taken place, though this presently occurs and a war ensues, the 
visitation of an enemy merchant ship involving notice to her of the 
commencement of hostilities, is such an act of violence as to make 
her condemnation as prize, on the ground that war had thereby 
been begun, very probable. 

Theodore S. Woolsey. 
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THE DATE FOR THE OPENING OF THE TWEN- 
TIETH CENTURY. 

The closing years of every century have brought up a discussion 
as to when it was to end. It was decidedly a burning question as 
A. D. looo was approached, for a large part of the world thought 
that the termination of the first millenium of the Christian era was 
to bring in the "Last Day," and no one breathed quite freely until 
the eleventh century had fairly opened. 

The point upon which the difference of opinion arises would 
seem at first sight to present no difficulty. What can the term 
"Christian Era" mean but the era beginning with the birth of 
Christ ? If this be its true signification, then the first year of the 
first century would naturally end three hundred and sixty-four days 
after the date of his birth. At that time he reached the age of one 
year, and on the next day he began the second year of his life. Con- 
sequently, if we are to pursue the received usage as respects the 
statement of a man's age, the first day of the year A. D. i would be 
a year after Christ's birth, and that event would be given as having 
occurred on the first day of the year (i-i=o) zero. A man must 
live through his twenty-first year before he is 21. So Christ must 
have lived through his first year before he was one, and if 
this was the first Annus Domini, it would seem to be a departure 
from the customary modes of reckoning time to call it the year i. 

But the Christian era does not begin with the birth of Christ. 

It was first invented more than five-hundred years after his 
death. Dionysius Exiguus, the man who proposed this new way 
of computing time, was a Scythian monk, who became a Roman 
abbot. The prevailing mode previously had been that established 
by Julius Caesar when he reformed the calendar in 708 A. U. C. 
The year following that (709 A. U. C.) was made to commence on 
the Kalends of January, that is, on January first. 

Now the traditions of the church had placed the day of Christ's 
birth on December 25, and that of his conception (styled Lady-day, 
being the date of the annunciation or of the incarnation) on March 
25. Dionysius proposed to make the new era begin on March 25. 

In this he was only partially successful. The civil year, recognized 
by law, in many countries of Christendom, was long the year of 
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the incaniation.* The Roman church followed this in dating the 
papal bulls, although the civil officers at Rome under the popes 
dated their acts as of a year comencing on Christmas, a nativitaUr 
The general ecclesiastical year, however, began, and in the Roman 
Catholic and the Anglican church still begins, on the first Sunday 
of Advent. On the other hand, historians commonly adhered to 
the Julian calendar in treating the year as beginning January first. 
France in 1563 changed her civil year to correspond to this histori- 
cal usage. Scotland followed in 1600; Holland, Protestant Ger- 
many and Russia a hundred years later ; and England not until 175 1. 
Indeed, in England the beginning of the financial year still remains 
as it was before 1751, and the Chancellor of the Exchequer makes 
up his estimates from one Lady-day to another, the red tape of the 
Treasury officials not having even been untied so far as to abandon 
the Gregorian calendar for the date of that festival, which is counted 
as occurring on April 5, that being, or having been in 1582 (when 
Gregory XIII led the way in rectifying the Julian calendar), March 
25 O. S.» 

Dionysius then succeeded in forcing his new era into universal 
acceptance, in so far as to describe all events subsequent to the year 
in which Christ was bom as of the Christian era. He failed in mak- 
ing the era begin with the incarnation, or the nativity. 

In adopting his method of computation to use, therefore, it was 
necessary to conform it to the Julian calendar, so far as to put 
Christmas day in one of the years ascertained by that calendar, that 
is, in a year beginning on January first. The only year which it was 
possible thus to adopt was the year i. Either the incarnation or 
the nativity, or both, certainly occurred during the course of the first 
year of the Christian Era. As neither of these events was ever as- 
signed to the month of January, each must have occurred in a Julian 
year which began on the first day of January last preceding. 

Hence we say that Christ was bom on Christmas day A. D. i, 
and became one year old on December 25, A. D. 2. The first cen- 
tury of our era therefore began, not cm December 25 (nor on March 
25), A. D. o, but on January i, A. D. i. And so the twentieth 
century will begin January i, A. D. 1901, and not before. 



1 It was generally used in dating the codes of the dark ages. Thus the 
** Capitulare Aguisgranens^* is dated "Anno Dommtca incarnatidnis 
DCCLXXXIX, Indictione XII, anno XXI regni nosiri. Corp, fur. Ger- 
manic, of Heineodns, 574. 

• Merlin, Ripertoire de Jurisprudence. Annie, 417. 

* Chambers' Book of Days, 1, 4* 
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Astronomers, in reckoning time, prefer to name the year pre- 
ceding A. D. I as A. D. o, but they do not insist on other people's 
doing so. One of the greatest of them, Lalande, in 1800, pro- 
nounced in feivor of the position that the nineteenth century as the 
world generally understood the meaning of words, began on Janu- 
ary I, 1801.* 

Of course, in feict, we have been for some time living in the 
twentieth century, as Dionysius, in reckoning backwards, miscal- 
culated the date of Christ's birth, which is now generally supposed 
to have occurred in April, B. C. 4. 

^ Anntial Register for 1800. Chronicle, p. 6. 

Simeon E. Baldwin. 
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THE CONSTITUTIONAL REQUIREMENT OF 
UNIFORMITY IN DUTIES, IMPOSTS AND 
EXCISES. 

Does the Constitution require that the duties, imposts and ex- 
cises laid and collected by authority of the Congress in the territo- 
ries, whether organized or unorganized, shall be uniform with those 
laid and collected within the States constituting the Union? 

The Ways and Means Committee of the House of Representa- 
tives has recently appointed a committee of five to report the 
authorities and the law upon this question. If the United States is 
to continue to hold the islands recently wrested from Spain, and, 
when opportunity offers, to acquire other lands where the political 
and industrial conditions differ widely from those prevailing in the 
States, this question of power is one of the greatest moment. 

Yet the question is one of constitutional construction simply. 
For constitutional amendment is so difficult as to be improbable; 
and the doctrine that the Constitution is the measure of the power 
of the national government is the foundation of our system of con- 
stitutional law. But it is to be hoped that the executive and legis- 
lative branches of the government, as well as the judicial, not for- 
getting that it is a vital clause in a constitution of government of 
which they are seeking the meaning, will give it a broad and com- 
prehensive interpretation to the end that the national government 
may continue equal to the tasks imposed upon it. 

The general principle is now well settled by legislative and 
executive action and judicial decision that — ^to quote the language 
of Mr. Justice Gray in Shively v. Bawlby, 152 U. S. i, 48, — ^"the 
"United States, having rightfully acquired the territories, and being 
"the only government which can impose laws upon them, have the 
"entire dominicm and sovereignty, national and municipal, federal 
"and State, over all the territories, so long as they remain in a ter- 
"ritorial condition." This principle is more elaborately stated by 
Mr. Justice Bradley, speaking for the court in the case of Mormon 
Church V. United States, 136 U. S. i, 42, as follow .'s: 

"The power of Congress over the territories of the United 
States is general and plenary, arising from and incidental to the 
right to acquire the territory itself, and from the power given by 
the Ccmstitution to make all needful rules and regulations respect- 
ing the territory and other property belonging to the United 
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States. It would be absurd to hold that the United States has 
power to acquire territory, and no power to govern it when 
acquired. The power to acquire territory, other than the territory 
northwest of the Ohio river (which belonged to the United States 
at the adoption of the Constitution), is derived from the treaty-mak- 
ing power and the power to declare and carry on war. The inci- 
dents of these powers are those of national sovereignty, and belong 
to all independent governments. The power to make acquisitions 
of territory by conquest, by treaty and by cession, is an incident of 
national sovereignty. The territory of Louisiana, when acquired 
from France, and the territories west of the Rocky Mountains, 
when acquired from Mexico, became the absolute property and do- 
main of the United States, subject to such conditions as the govern- 
ment, in its diplomatic negotiations, had seen fit to accept relating 
to the rights of the people then inhabiting those territories. Hav- 
ing rightfully acquired said territories, the United States govern- 
ment was the only one which could impose laws upon them, and its 
sovereignty over them was complete. No State of the Union had 
any such right of sovereignty over them ; no other country or gov- 
ernment had any such right. These propositions are so elemen- 
tary, and so necessarily follow from the condition of things arising 
upon the acquisiti(m of new territory, that they need no argument 
to support them. They are self-evident." 

This full and plenary power or sovereignty of Congress includes 
the power to create territorial governments with such delegated 
power of local self-government as Congress may deem it proper to 
confer, and as well the power to legislate directly on all matters 
pertaining to the general and local government of the territories. 
National Bank v. County of Yankton, loi U. S. 129, 133 ; Murphy v. 
Ramsey, 114 U. S. 15 ; Utter v, Franklin, 172 U. S. 416. 

What express and implied limitations there are upon the 
sovereign power of the United States to govern the territories, it is 
difficult to say. For example, it has been held, though somewhat 
hesitatingly, that the right to jury trial is secured to the people of 
the territories and oi the District of Columbia. CaUan v. Wilson, 
127 U. S. 540; American Publishing Company v. Fisher, 166 U. S. 
464; Springville v. Thomas, 166 U. S. 707. 

But it has been held that those provisions of Article III, relating 
to the constitution and jurisdiction oi the Federal courts and the 
tenure of office of the Federal judges, do not operate as limitations 
upon the power of Congress to create, directly or indirectly, a terri- 
torial judiciary. American Insurance Co. v. Canter, i Peters 511; 
McAllister v. United States, 141 U. S. 174. 
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Hon. Simeon E. Baldwin, in his paper on "The People of the 
United States/' Yale Law Journal, Volume VIII, p 159, has 
made an exceedingly valuable contribution to the learning upon 
thb subject. His opinion is that many oi the Constitutional limita- 
tions were created solely for the benefit oi the persons who are citi- 
zens of the United States and of the States constituting the Unioh, 
while other limitations are for the protection of all perscms who are 
subject to the jurisdiction of the United States regardless of their 
citizenship. Article X of the Amendments provides : "The powers 
not delegated to the United States by the Constitution, nor prohib- 
ited by it to the States, are reserved to the States respectively, or to 
the people." But no power of government is by the Constitution 
reserved to the people of the territories ; and neither the States nor 
the people thereof can exercise any power of government in the ter- 
ritories save through the agency of the Union. In view oi the de- 
cisions it is reasonably certain that those constitutional limitations 
upcMi the powers of Ccmgress which are designed to secure the civil 
rights of persons, as such, are operative wherever the power itself 
may be exercised, whether in the States or the territcmes. 

In defining the taxing power of the United States, the framers 
of the Constitution were chiefly concerned with the prqper defini- 
tion of the relations to subsist between the States and the United 
States. The powers which Congress was to exercise in the States 
were carefully enumerated and defined. But by the same instru- 
ment Congress was given the power to exercise exclusive legisla- 
tion over the seat of the national government ; and according to 
settled principles, its power over the territcmes is not less extensive. 

The provisions of the Constitution relating to taxation and to 
the regulation of commerce by Congress, must be construed to- 
gether. "Representatives and direct taxes shall be apportioned 
among the several States which may be included within Uiis Union, 
according to their respective numbers. * * * the Congress 
shall have power to lay and collect taxes, duties, imposts and ex- 
cises, to pay the debts, and provide for the common defense, and 
general welfare of the United States ; but all duties, imposts and ex- 
cises shall be uniform throughout the United States ; ♦ ♦ ♦ 
to regulate commerce with foreign nations and among the several 
States, and with the Indian tribes; 't' 'i' 't' no capitation, nor 
other direct tax, shall be laid, unless in proportion to the census 
or enumeration hereinbefore directed to be taken. No tax or duty 
shall be laid on articles exported from any State. No preference 
shall be given by any regulation of commerce or revenue to the 
ports of one State over those of another ; nor shall vessels bound to, 
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or from, one State, be obliged to enter, clear, or pay duties in an- 
other." 

The operation of the clauses relating to direct taxation and to 
the apportionment thereof, is expressly limited to the States. The 
express power to lay and collect taxes of the direct kind and of the 
indirect, is granted by the same clause ; and this clause is contained 
in a section which defines and enumerates specially the powers 
which Congress may exercise within the States. It is impossible 
that the definition and enumeration of powers in this section were 
intended to derogate at all from the power expressly granted to 
Congress "to exercise exclusive legislation in all cases whatsoever, 
over such district not exceeding ten miles square as may by cession 
of particular States and the acceptance of Congress, become the seat 
of government of the United States," ♦ * * and to "make 
all needful rules and regulations respecting the territory and other 
property belonging to the United States." This conclusion is 
strengthened by the fact that the purpose for which Congress is to 
exercise the power of taxation granted to it by the first clause of 
Section 8 of Article I, is "to pay the debts, and provide for the com- 
mon defense and general welfare of the United States." The power 
to levy taxes for such purposes does not include the power to lay 
and collect taxes to defray the expenses of local government in the 
territories and in the District of Columbia. Yet, from the founda- 
tion of the government to the present time, the governments of the 
territories and the District of Columbia in the exercise of powers 
delegated by Congress — ^powers which Congress could as well have 
exercised directly — have laid and collected direct taxes and excises 
of various kinds in order to defray the expense of territorial and 
district government. Numerous cases involving the validity of par- 
ticular taxes levied by territorial and district governments have 
gone to the Supreme Court of the United States, some of the more 
recent cases being, Maricopa & P. R. Co, v. Arizona, 156 U. S. 347; 
McHenry v. Alford, 168 U. S. 651 ; Thomas v. Gay, 169 U. S. 264; 
Wagoner v. Evans, 170 U. S. 588. But it has not occurred either to 
the Bench or to the Bar to contest the validity of such taxes, be- 
cause the direct taxes were not laid by the rule of apportionment, 
or the indirect by the rule of uniformity prescribed by the Consti- 
tution for the guidance of Congress in exercising its power of taxa- 
tion within the States. 

To construe the Constitution as requiring duties, imposts and 
excises laid and collected in the territories to be uniform with those 
laid and collected in the States, is to deny to Congress and to the 
territorial legislatures the power to impose license taxes and any 
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other kind of excises within the. territories without imposing the 
like license tax upon the people of the United States, and, logically, 
the power to impose direct taxes upon persons and property in the 
territories, unless it be done as a part of a general levy by apportion- 
ment among the States. The validity of Sections 1924 and 1925 of 
the United States Revised Statutes, which require that all property 
in the territories shall be assessed and taxed in proportion to its 
value, has never been questioned. The settled and unquestioned 
usage and practice of government, except in the case of duties upon 
imports, is therefore opposed to the view that the first clause of 
Section 8 has any application to the territories. 

The fact that the industrial conditions prevailing in the terri- 
tories are similar to those in the States, and the resulting facts that 
Congress has imposed no tax upon commerce among the States, 
and has imposed the same duties upon foreign goods imported into 
the territories as upon the like goods imported into the States, have 
given rise to an ill-defined belief that there is something in the Con- 
stitution which restrains Congress from imposing taxes upon com- 
merce between the several States and between the States and terri- 
tories, and requires the duties upon goods imported into territories 
to be uniform with those imposed upon the like goods imported into 
the States. It will be conceded by every one that Congress may 
impose license taxes or excises within the territories without 
imposing at the same time similar license taxes and excises 
within the States, while it is stoutly contended that duties 
upon imports must be uniform throughout the States and 
territories. But it is to be observed that, if the Constitution requires 
duties upon imports to be uniform, it must also require imposts and 
excises to be uniform. The unfounded notion that no taxes can be 
imposed by Congress upon commerce between the States and terri- 
tories is largely respon^ble for this. But there is nothing in the 
Constitution which restrains Congress from laying duties upon 
goods imported into the States from the Philippine Islands or other 
territories. This position is supported by several decisions which 
uphold the right of Congress to prohibit the importation, manufac- 
ture and sale of intoxicating liquors in Alaska. United States v. 
Nelson, 29 Fed. Rep. 202 ; Nelsofi v. United States, 30 Fed. Rep. 112; 
Endleman v. United States, 86 Fed. Rep. 456. For the power to pro- 
hibit the importation of any commodity into a territory includes 
the power to require the payment of a duty as a condition to the 
granting of permission to import and sell it. 

There are two cases which are often cited in support of the op- 
posing view. The first is Cross v. Harrison, 16 How. 164, wherein 
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it was decided that- the plaintiflF below, having paid duties upon 
imports to the officers of the provisional government in California 
prior to its admission into the Union as a State, the payment having 
been made without real coercion, and Congress having adopted and 
ratified all the acts of the provisional government, could not recover 
the money which he had paid. This case presented no question con- 
cerning the Constitutional power of Congress, but one of statutory 
construction only. The second case is Loughborough v. Blake, 5 
Wheat. 317, wherein it is decided that Congress possesses, under 
the Constitution, the power to lay and collect direct taxes within 
the District of Columbia in proportion to the census directed to be 
taken by the Constitution. But it is conceded by the court that 
Congress may lawfully impose direct taxes in the District for Dis- 
trict purposes without regard to the rule of apportionment, and 
that Congress is under no constitutional necessity to impose direct 
taxes by the rule of apportionment upon the District of Columbia, 
or upon the territories, even though such a direct tax is laid upon 
the States. Mr. Chief Justice Marshall, delivering the opinion 
of the court, expresses the opinion that the term "United 
States," as used in the first clause of Section 8 of Article I 
of the Constitution, includes both States and territories, and 
that "it is not less necessary on the principles of our Constitu- 
tion that uniformity in the imposition of imposts, duties and excises 
should be observed in the one than in the other." This dictum of 
the great chief justice is entitled to great consideration ; but if we 
adopt the logic of his opinion, we would arrive at this conclusion, 
viz. : that Congress has the constitutional power to levy duties, im- 
posts and excises in the territories for local purposes without regard 
to the so-called rule of uniformity, and that it is not constitutionally 
necessary for Congress to levy any duties, imposts and excises in 
the territories for national purposes, even though duties, imposts 
and excises be levied within the States. But this dictum is very 
unsatisfactory and entirely inconsistent with the general principles 
of constitutional law, which have been so carefully considered and 
elaborated in the decisions which I have already cited. I am con- 
vinced that the term "United States," as employed in the first clause 
of Section 8 of Article I, must be understood as referring only to 
the constituent members of the Union. This is clearly the sense in 
which the term "United States" is used in the preamble, in SecticMis 
I, 2, 3, 6 and 10 of Article I, and in Section i of Article III. 

William Bradford Bosley. 
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ANTI-TRUST LAW — POWER OF CONGRESS TO RESTRICT CONTRACTS IN 
RESTRAINT OF INTERSTATE COMMERCE — ^ADDYSTON PIPE AND 
STEEL CO. V. U. S., 20 SUP. CT. REP. 96. 

This is one of the most interesting and valuable of the recent 
decisions of the Supreme Court. The opinion by Justice Peckham 
is very lucid in its exposition of the principles upon which a con- 
tract restraining competition in bidding for contracts to furnish 
goods, to be manufactured by the successful bidder, is a contract in 
restraint of trade and not such a monopoly of manufacture merely 



Digitized by 



Google 



COMMENT. 171 

as is hdd legal in the case of U. S. v. E. C. Knight Co,, 156 U. S. i. 
Of more especial merit, however, is the discussion of the proposition 
that the power given by the Constitution to Congress to reg^ulate 
interstate commerce, was not intended as "a general power to inter- 
fere with or prohibit private contracts between citizens, even though 
such contracts have interstate commerce for their object and result 
in a direct and substantial obstruction to or regulation of that com- 
merce." This contention is based on the grounds that the power 
was vested in Congress so as to insure uniformity of regtdaticm 
against conflicting and discriminating state legislation, and that the 
constitutional guaranty of the liberty of private contract is a limita- 
tion on the power of Congress to regulate commerce. In answer 
the court holds that the power of Congress to legislate is given as a 
limitation on the right of contract ; that the interference with inter- 
state commerce by contract may be as far-reaching as any by state 
legislation, and if unrestrained would result in the regulation of a 
subject which has been given over to Congress; and that if 
such power over contracts does not vest in Congress it must 
reside either in the legislatures or courts of the states, which could 
thereby exercise indirectly a conflicting and discriminating control 
over interstate commerce. 

The decision of this point is not based on authority, for the 
question is a somewhat novel one; but it stands on sound principles. 
The power to regulate a subject unquestionably must include the 
power to regulate the right of contracts relating to that subject. 
The power to regulate interstate commerce is vested in Congress 
and the anti-trust law of 1890 is a valid exercise of that power. 

PRIVILEGED COMMUNICATIONS — RIGHT OF ATTORNEY TO COMMENT 
UPON FAILURE TO CALL FAMILY PHYSICIAN. 

The common law limited very closely the doctrine of privilege to 
witnesses or communications. Indeed they were not really privi- 
leges, but extensions of the rule that a party to a suit was incompe- 
tent to testify for himself. The wife could not testify, being one 
with the husband ; the attorney, being agent and representative of 
the party. With the relaxation of the rule on which they were 
based they were modified and became pure privileges. But the law 
refused to physicians this benefit. They could be compelled to go 
upon the stand, and, once there, to disclose confidential professional 
communications. Duchess of Kingston's Case, 20 How. St. Trials 572. 

New York was the first State to prohibit by statute "any doctor of 
physic" from disclosing "any information acquired in attending a 
patient in a professional capacity," but allowing the patient to waive 
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the privilege. Such is practically the language of the twenty states 
that have passed similar laws; — including Indiana. Gartside v. 
Connecticut Mutual Life Insurance Company, 76 Mo. 446-Note. A 
conflict exists as to whether the failure to call as a witness a person 
to whom the privilege extends may be commented upon by the ex- 
posing attorney as raising a presumption that his evidence would be 
against the interest of the party failing to call. The Master of the 
Rolls in Wentworth v. Lloyd, 10 H. L. 589, endeavored to apply the 
rule of Armory v. Delmaire, Strange 505, but the Lords reversed him 
on the ground that the exclusion of such evidence was for the gen- 
eral interest of the community. And in Freeman v. Fogg, 82 Me. 
408, it was held proper for the court to refuse to allow comment 
upon the fact that the attorney who had drawn the contract upon 
which the plaintiff based her claim and the terms of which were in 
dispute, had not been called as a witness. Or upcm the failure of the 
accused in a criminal trial to testify for himself. Wilson v. United 
States, 149 U. S. 60. Or failure to call his wife. Graves v. United 
States, 150 U. S. 118. But Mr. Justice Brown based his decision on 
the fact that the wife was not a competent witness and that the ac- 
cused could not call her. 

Here lies a partial standard by which to measure this right of 
comment by counsel and one which will reconcile the opinions in 
City of Warsaw v. Fisher, 55 N. E. 42, the case under review, where 
it was held that, in an action for damages resulting from personal 
injuries, coimsel for defendant may properly comment upon plain- 
tiff's failure to call as a witness his attending physician. He was not 
incompetent as a witness and the plaintifF was basing his action upon 
matters about which the testimony of this physician could fairly be pre- 
sumed to be the best evidence obtainable. It was within the plaintiff's 
power and his only to call him as a witness. The rule is that, if a 
party has it peculiarly within his power to produce a witness, the 
fact that he does not do it creates the presumption that the testi- 
mony, if produced, would be unfavorable, i Starkie on Evidence 
54. Presumptions are auxiliary evidence and may therefore be 
commented upon by counsel. 

But it is argued that this is to change a privilege to a snare and 
practically defeat a statute by a rule of practice. • Not so. The pur- 
pose of the statute is to inspire confidence between the patient and 
physician. Will any patient be deterred from stating his symptoms 
by the knowledge of this rule? To extend an absolute privilege 
without right of comment to cases of this kind would be to encour- 
age baseless litigation and promote damage suits now altogether too 
frequent and slightly grotmded. 
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SUITS AGAINST PUBLIC OFFICERS FOR OFFICIAL MISCONDUCT — LAW 
GIVING RIGHT TO BE IDEMNIFIED BY MUNICIPALITY UNCONSTI- 
TUTIONAL. 

In the recent case of In re Jensan, 60 N. Y. Supp. 933, the Su- 
preme Court of New York declares the Ahem Act to be unconsti- 
tutional because it provides retrospectively for alleged claims against 
the municipality and authorizes taxation for purposes not public in 
their nature. This act in substance provided for the defrayal of ex- 
penses of legal proceedings paid or incurred by certain officers and 
officials of the state and of the cities and counties thereof, and en- 
abling them to obtain a reimbursement, either from the city, county 
or state treasury, as the case may be, for reasonable counsel fees 
and expenses paid or incurred in any trial or proceeding to remove 
from office, or any prosecution for a crime alleged to have been 
committed in the performance of official duties, or in connection 
therewith, in which trial or proceeding the prosecuted officer had 
been successful. The act also provided for the levying of a tax to 
meet such reimbursements. 

It has long since been well settled that the taxing power can 
be exercised only to raise money for a purpose that in some sense 
at least can be said to be public. Loan Asso, v, Topeka, 20 Wal. 655. 
In the present case, the court in deciding that the levy of a tax to 
meet such reimbursements was not one for a public purpose, takes 
into consideration the novelty of the idea and the fact that courts 
must be governed mainly by the course and usage of the govern- 
ment, the objects for which taxes have been customarily levied, 
what objects or purposes have been considered necessary to the 
support and for the proper use of the government, whether state or 
municipal, and concludes that never yet has a purpose of this char- 
acter been included among the objects for which taxes have been 
customarily levied. 

It has never been deemed essential that claims ag^nst the state 
or municipality bear a legal character, but the same, if supported 
by a moral obligation and founded in justice, where the power ex- 
ists to create them but the proper statutory proceedings are not 
strictly pursued or for any reason are informal or defective, may 
be legalized by the legislature, and enforced, either against the state 
itself or any of its political divisions, through the judicial tribunals. 
The justness of this proposition is obvious. But in the case under 
review, it is difficult, if not impossible, to find any obligation what- 
ever, legal, equitable, or moral, on the part of the state or any of its 
municipalities, to make such reimbursement, and such payment 
would therefore be open to the objection of being a mere gratuity. 
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The courts have at all times been open to private individuals 
to recover any damages incurred by reason of a prosecution against 
them, whenever they are able to establish all of the elements essen- 
tial to an action for malicious prosecution. Even in case of estab- 
lished innocence, the views which have thus far prevailed have 
been that he who is criminally prosecuted with apparently good 
cause must bear the burden of his own defense, as a part of the 
price he pays for the protective influences of our institutions of 
government. This sense of hardship has never been regarded as 
raising an equitable claim ag^nst the state for a reimbursement on 
the part of any acquitted defendant, generally in criminal cases, and 
it is impossible to perceive any distinction in favor of officers prose- 
cuted for official misconduct which should give rise to a moral obli- 
gation in their case not existing in favor of non-official defendants. 

The court, in the opinion handed down, makes reference to, but 
does not decide, the fact that it may be that purely prospective legis- 
lation announcing the intention of the state to pay such expenses 
incurred in future cases would be deemed expressive of a public 
purpose, and that the assurance thus given might be regarded as 
creating such an obligation as to relieve the subsequent payment 
frcMn the objection that it was a mere gratuity. 

VICE-PRINCIPAL— CONDUCTOR OF A FREIGHT TRAIN — ^NEW ENGLAND 
R. R. CO. v. CONROY, 20 SUP. CT. REP. 85. 

No little confusion in the law governing the liability of a master 
for injuries caused by the negligence of fellow servants is cleared 
up by this decision, handed down in December by the United 
States Supreme Court In general the rule adhered to by this 
court, following the current of authority in this country and Eng- 
land, has been that the master is not liable to the servant unless 
the servant whose neglect caused the injury is ''one who was 
clothed with the control and management of a distinct department, 
and not a mere separate piece of work in one of the branches of 
service in a department" Northern P. R, Co. v. Peterson, 162 U. S. 
346. At the same time, however, the decision in Chicago, M. & St. 
P. R. Co. V. Ross, 112 U. S. 377, in which it was held that an en- 
gineer could recover from the company for the neg^gence of the 
conductor of the train, on the ground that the latter is a vice-prin- 
cipal, though in conffict with the doctrine upheld in other cases, has 
never been overruled in terms. 

The court now decides that it was overruled in effect by the case 
of B. & 0. R. Co. V. Bough, 149 U. S. 368, where a fireman was not 
allowed to recover from the company for injuries caused by the 
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negligence of his engineer occupying the position of "od interim 
conductor." The perplexity caused by these inharmonious de- 
cisions is well illustrated in the earlier stages of the present case. 
The trial court instructed the jury that under the rule of the Su- 
preme Court the conductor of a freight train is a vice-principal. 
On appeal the judges of the Circuit Court of Appeals for the First 
Circuit were unable to decide the point and referred it to the Su- 
preme Court. This court has done well in now definitively over- 
ruling the Ross case and affirming that it cannot under the ordinary 
conditions of railroading "hold a conductor of a freight train to be 
a vice-principal within any safe definition of that relation." 

Justice Harlan, who concurred in the decision of the Ross case, 
dissents on the ground that the control of a conductor over a train 
is sufficient to render him a vice-principal. This view, if logically 
applied, would make almost any boss over a particular piece of 
work in a department stand in that position. The conductor of a 
train is under instructions from train operators and other officials 
and is in no wise superintendent of a department. That the mas- 
ter is liable for the gross negligence of a servant of superior rank 
is held in Ohio, Kentucky, and perhaps a few other states. But the 
weight of authority is strongly the other way. On principle, it 
would seem that the reason for the qualification to the rule of non- 
liability of the master for negligence of fellow servants, which is 
made in the case of a vice-principal, extends only to such superin- 
tendents as for all purpose relating to the control of the department 
and servants in it, stand in the shoes of the principal. A servant, 
of no matter how high grade, himself under the control of other 
servants, does not hold that position. 

The case is a valuable one for its review of the authorities on the 
whole subject of the liability of master to servant. 

CIVIL SERVICE OF CITIES — ^APPOINTMENTS FROM ELIGIBLE LISTS. 

Since the inauguration of the civil service legislation, the ques- 
tion as to eligibility to appointment to public offices has often found 
its way into the courts. In this connection the recent case of People 
et rel. Balcom v. Mosher et d., 61 N. Y. Supp. 452, is of some interest, 
in that the court interprets the provisions of the Constitution of the 
State of New York, relative to this question, and declares that the 
statute and civil service rules, passed in pursuance thereof, provid- 
ing for the appointment of the person graded highest on the proper 
eligible list, is in conflict with tlie Constitution of the state. 

The Constitution, Art. 5, Sec. 9, in substance provides That the 
appointments in the civil service of the state shall be according to 
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merit and fitness, ascertained so far as practicable by competitive 
examination. The statute and rules above cited can readily be 
harmonized with this section. But the Constitution, Art. lo. Sec. 
2, makes a further provision that "all city, town and village officers, 
whose election or appointment is not provided for by this Constitu- 
tion, shall be elected by the electors of such city * * * or ap- 
pointed by such authorities thereof, as the legislature shaU designate for 
that purpose.'* This provision clearly contemplates some degree of 
discretion as to the pertonnel of the appointee. The statute and 
rules are therefore in conflict with this provision. 

It will be found upon an examination that, prior to the adoption 
of the Amendments to the Constitution, which are now under con- 
sideration, the practical construction of the then existing civil 
service laws, requiring appointments to be made as the result of 
competitive examinations, was not to compel the appointment of 
the person standing highest upon the list, as a result of such exam- 
ination, but permitted the selection of one out of a limited number 
of those standing highest upon the list. The object of these civil 
service rules was to reduce the opportunities for favoritism to the 
lowest point deemed possible, yet to leave some degree of discretion 
and responsibility for the appointment in the officer making it. 

In endeavoring to ascertain the intention of the law-makers 
upon any given subject, the history of the times, and of the subject, 
and of the laws and customs in relation to it, if any existed, the pro- 
ceedings of the law-makers, and the evils intended to be corrected, 
and the good to be accomplished, must be considered. It is a 
familiar rule of construction, that the framers of constitutions and 
statutes are presumed to have a knowledge of existing laws, and 
that the instruments that they frame and adopt, are framed and 
adopted in reference to such existing laws. 

After a lengthy review of the authorities and also a short his- 
torical discussion of civil service legislation, the court comes to the 
conclusion that there can be no doubt that in adopting the Amend- 
ments of the Constitution, the framers intended to continue the 
hitherto uniform rule as to "at least a limited and restricted dis- 
cretionary power," and not to compel the appointment of the one 
highest upon the eligible list, and thereby also deprive the appoint- 
ing authority of the very essence of the power elsewhere granted. 

The decision in thus reconciling these provisions of the Consti- 
tution, clearly elucidates the rigidness with which that fundamental 
rule of construction, namely, that in interpreting the Constitution, 
it is to be considered as a whole, complete in itself, and force and 
effect must be given to every provision contained in it, is applied. 
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RECENT CASES. 

AcaDBNT Insurancb— Construction of Policy— Effect op Prior Adjudi- 
cation— Fideuty AND Casualty Co. v. Lowbnstbin. 97 Fed. 17.— A provision 
m an insurance policy was as follows: " This insurance does not cover * * 
* injuries, fatal or otherwise, resulting from poison, or an3rthing accidentally 
or otherwise taken, administered, absorbed or inhaled." The holder of this 
policy died from accidental inhaling of gas. Previous decisions had held that 
such a provision did not exempt the company from liability for death of per- 
son insured. Heid, that the court would hold the same view regardless of 
what it might hold if the question was res integra Sandbom J., dissenting. 

The law is that where a provision in an insurance policy states that the 
company is relieved from liability for deaths from poison it refers onlv to cases 
where the poison is purposely taken, not to cases wnere it is accidentally taken. 
In the latter case the company is still held liable. McGlother v. Provident 
Mutual Accid. Co., 60 U. S. Appl. 705. This view of the law seems to have 
been in the minds of the insurance company, and they had apparently made 
provision for it in the present case. It would seem, therefore, that the law, as 
we have laid it down, is not applicable. Its application is apparently confined 
to cases where the provision leaves it doubtful as to whether the insurance com- 
pany desires to relieve itself from accidental poisoning, or from cases where 
poison is purposely taken. No such ambi^ity occurs m the present case; but 
the court apparency takes no notice of this fact 

Anti-Trust Law— Powrr of Congress to Restrict Contracts in Re. 

STRAINT OF INTERSTATE COMMERCE— AdDYSTON PiPE AND StEEL Co. V. U. S. , 

90 Sup. Ct Rep. 96.— A combination of cast-iron pipe concerns to regulate the 
bidding for contracts for sale in various States of the Union of pipe to be 
manufactured by the successful bidder is in violation of the anti-trust law. 
Congress has power to legislate against such contracts. See Comment, p. 170. 

Common Carriers— Bill of Lading— Hutkoff v. Pennsylvania R. R. Co., 
61 N. Y. Sup. 354.— A provision in a bill of lading that the carrier shall not be 
liable for any loss or breakage does not. exempt the carrier from the conse- 
quences of its own negligence. 

Contrary to the general rule the New York courts allow a common carrier, 
by special contract, to stipulate for exemption from liability even for losses 
r^ulting from its own neeligence. Perkins v. Hudson Rtver R, Co,, 34 N. 
Y. 196, 83 Am. Dec. 383; Nicholas v. New York Central, etc, R. R. Co., 
89 N. Y. 370. Such contracts are not favored, however, and in order to have 
such an effect must be plainly and distinctly expressed, so that they cannot be 
misunderstood by the shipper. Maguire v. Dinsmore, 56 N. Y. 168. Every 
matter of doubt under such a contract will be solved in favor of the shipper, 
and where g^eneral words limiting the liability of the carrier may be given a 
reasonable meaning without making them include losses caused by the negli- 
gence of the carrier, they will not be construed as granting an exception from 
such liability. Rathbone v. A^. K C R, R. Co., 140 N. Y. 48; Kenney v. N. 
Y. C. R. R. Co., 135 N. Y. 433. In the present case the phrase '* any loss or 
breakage " is a general one, and the court construes it according to the rule 
just mentioned. Special express provision against liability for negligence is 
the only means by which the carrier can avoid such liability. NicXolas v. A^. 
Y. C. A R. Co., 89 N. Y. 370. 

Common Carriers— Contracts Limiting Liabiuty—Negugengb— Marquis 
ET al. V. Wood, 61 N. Y. Sup. 251.— A contract for the transportation of 
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goods, stipulating that the carrier shall not be liable for any damage in excess 
of a specified amount, does not, by the attempt to limit the carrier's liability, 
relieve it from liability for a loss occasioned by its negligence. 

Carriers and shippers may a^^ree upon a certain valuation for property 
when it is delivered for transportation. Such an agreement is binding, how- 
ever the loss may be caused, provided it gives the bona fide value of the goods 
fixed by consent of both parties. Hart v. P, R, R, Co., 112 U. S. 331; Graves 
V. Lake Shore R, R Co., 137 Mass. 33. 

Where, however, the loss is caused by the carrier's negligence, and the ' 
stipulation limiting the amount of the carrier's liability &es an arbitrary 
value printed in all bills of lading, and concerning the fairness of which the 
shipper has not been questioned, such stipulation is generally invalid. Encyl. 
of Uaw V, 133. 

In most States where a carrier is not allowed to stipulate for total exemp- 
tion from liability for a loss caused by its negligence, a stipulation limiting its 
liability for such loss would also doubtless be held void. Chicago Ry. Co, v. 
Chapman, 133 HI. J{6; Muiier v. P. R. R. Co , 134 Pa. 3i<>. But in Richmond, 
etc.. R. R. Co. V. Payne, 86 Va. 48. it was held that a carrier mi^ht by con- 
tract limit its liability for loss caused by its negligence, though it could not 
exempt itself wholly. 

In New York, where carriers can exempt themselves from all liability for 
negligence, they certainly can also limit the amount recoverable for negli- 
gence. Belger v. Dinsmore. 51 N. Y. 166. They must, however, expressly 
state that the limitation or liability is to cover losses by negligence. No g^- 
eral term like " any damage," as used in the present case, will be sufficient; 89 
N. Y. 370. 

CoimoN Carriers^ Judicial Noticb — Custom— McKibbiit kt al. v. Grsat 
NoRTHBRM Ry. Co., 8o N. W. 1052 (Minn.).— In this case the court took 
judicial notice of a general custom in regard to baggage operating in favor of 
the plaintiff. It, however, required him to show that the general custom con- 
trolled in the particular case, by proving affirmatively that there were no 
special conditions or limitations imposed upon it by the defendant railroad 
company in its dealings with hiid. 

This requirement is criticized in a dissenting opinion, which says : " If the 
conditions and limitations referred to are a part of the general custom, we 
should take judicial notice of them also. If they are not a part of such general 
custom, but are restrictions placed on the general custom by th^ particular 
railroad company, then the burden was on it to plead and prove the particular 
limiution or condition so placed hy it on the carrying of sample cases." 

The court having taken judicial notice of a general custom apparently 
establishing the plaintiff's case, the burden would then ai>pear to oe on the 
defendant to show any exceptions to the general custom in its favor. 

Corporations — Employbs — Wages — Constitution auty of Statute — 
State v. Haun, 59 Pac. 340. (Kan.).— Statute of 1897, I. Chapter 145, provides 
that it shall be unlawful for any person^ firm, company, corporation or agent 
thereof, to pay any employ^ any wages except in lawful money or by check 
or draft. Section second of the act provides that any other mode of payment 
is void and shall be construed as coercion. By section four the act is made to 
apply only to corporations or ** trusts" or their agents that employ ten or more 
persons. Held, that the act is unconstitutional and void, in that it violates the 
Fourteenth Amendment to the Constitution of the United States, which pro- 
vides that it shall not deny to any person within its jurisdiction the equal 
protection of the laws. 

That injustice would result from the enforcement of such an act must be 
obvious, for by its provision it is not unlawful for any person excepting a cor- 
poration whicn employs ten or more persons to coerce an employ^. The point 
is made that " the same act of the same man would be unlawful to-day if his 
employer was a corporation or trust and employed ten men, while to-morrow 
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it would be lawful, provided in the meantime the corporation had discharged 
one of its employte. 

The fact that a laborer shall not be allowed to exchange labor for the 
commodities of life seems a most startling proposition. GodcnarUs v. Wige- 
man, 113 Pa. 431-437. 

C. J. Darter dissents on authority of Shafler v. Mining Co,, 55 Md. 74. 
and Buddy, New York, 148 U. S. 517. In the former case, which was similar 
to the one under review, the court held the statute to be vaJid, as the Legisla- 
ture reserved the right to amend the charter of a corporation. In the latter it 
was held that a law which applied to elevator owners in places of 130.000 
inhabitants, and did not apply to places of less population, was not an unjust 
discrimination. 

EviDBNCK— Unlawfully Obtainxd^Bacon v. Unfted States, 97 Fed. 
35. — ^A letter written by the comptroller of the currency to the president of a 
national bank was wrongfully taken from his private box and given to the 
officers of the United States. Hi id, that such letter was admissible in evi- 
dence on the part of the government in a prosecution of the president 

This point is. no doubt, decided according to weight of authority. Cont^ 
monweatth v. Dana^ 3 Mete (Mass.) 339. 337; State v. Griswold, 67 Conn. 
390. While we appreciate the grounds on which these cases are decided, yet 
the admission of tnese papers as evidence will allow the person who otters 
them to profit by his own wrong. Violence will be done to the very spirit of 
the IVth Amendment of the United SUtes Constitution and of those private 
actions that can be brought against an invasion of one*s right to his papers. 
The aim of that rule which says a person shall not be compelled in a criminal 
case to give evidence against himself is destroyed. The dissenting opinion of 
Baldwin, J., in State v. Griswold above, although in a case not directly in 

Eoint, is a strong expression of the view opposed to what has been genendly 
eld on this point 

EviDBNCK— Varying Receipts— Tower v. Blessing, 61 N. Y. Sup. 355.— 
A receipt of a sum, *' in full of all demands to date '* is not conclusive on the 
party executing it. but it may be contradicted or explained by parol evidence. 

This decision is in conformity with the rule adopted by the New York courts 
in regard to receipts in full. They make no distinction between a receipt for 
a specified sum and a receipt in full. Both furnish only prima facie evidence 
and both are equally open to explanation and contradiction. Ryan v. Ward, 
48 N. Y. 304. As a general rule a receipt in full is much more conclusive than 
a simple receipt. Bouviir*s Dictionary, In general a receipt in full is con- 
clusive when given with a knowledge of all Uie circumstances, and when a 
party givine it cannot complain of any misapprehension as to the compromise 
he was making; 53 111., 183; 63 Mich. 690. 

In Connecticut a receipt in full will operate as a discharge to defeat any 
further claims, unless executed under sucn circumstances of mistake, accident 
or fraud as will authorise a court of equity to set it aside. Fuller v. Criitgn- 
den, 9 Conn. 401: Abom v. Rathbone, 54 Conn. 444. 

Interpretation— Act Regulating the Practice op Medicine— Oste- 
OPATHT— Not an Agency WrmiN the Meaning op 93 Ohio Laws 44— State 
V. LiPPRiNG, 55 N. E. 168 (Ohio).— The language of the act is *'Any person 
shall be regarded as practicing medicine or surgery within the meaning of this 
act, who shall append the letters M.B. or M.D. to his name or for a fee pre- 
scribe, direct, or recommend for the use of any person any drug or medicine 
or other agency for the treatment, ctire or relief of any wound, fracture or 
bodily infirmity or disease." Liffring was indicted for practicing without a 
a certificate. The indictment was based upon the fact that he had for a fee 
prescribed osteopathy— defined in the case as a system of rubbing or kneading 
portions of the body— as a cure for a certain disease. The ^t was admitted, 
but it was held not an agency within the meaning of the act 
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The intention of the Legislature must be presumed to have been to pro- 
tect the public from dangerous drugs, medicines, or other agencies in unskilled 
hands. This intention must be paramount. U. 5. v. Fisker^ a Cranch 399. 

Judges— Interest— DisQUAUFiCATioN— First National Bank of Rapid 
City v. McGuire, 80 N. W. 1074 (S. D ).— An action of foreclosure was brought 
by a corporation before a circuit judge whose wife was a stockholder in the 
corporation. Held^ that the judge was disqualified to try the cause on the 
ground of personal interest, since his wife, though not a party to the suit, was 
directly interested in the result, and since he, though under the law of the 
State having no present interest in, or control over his wife's property, would 
yet succeed to a portion of it in case of her death, and would be, in law, pre- 
stmiptively an heir to her estate. 

This decision rests purely upon common law grounds, there being no con- 
stitutional provision or statute in South Dakota disqualifying a judge from sit- 
ting in a cause on the ground of interest, or of relationship to a party. At 
common law relationship to a party was not a disqualification (Am. and Bng. 
Bncyc., Vol. la, p. 47), so that the question of pecuniary interest of the judee 
was the only one to be considered. We have found no case involving precisely 
the question here. 

Mandamus— Corporation— In re Pierson, 60 N. Y. Sup. 671.— Mandamus 
to compel a corporation to allow petitioner, a stockholder, to examine its 
books, to see if it is not selling gas at a loss, is properly denied, it being 
shown that it has cut the price of gas to meet competition, and thus retain 
its customers, and there being no advantage to the stockholders or the com- 
pany in an application to the attorney-general or for a receiver, which the 
petitioner proposes to make if he finds that such sale is being made at a loss. 

The right of a member of a corporation to inspect the books of the com- 
pany for proper purposes is well settled in the U, 5. i Mor, Priv, Corp,, and 
mandamus Is the proper remedy. But in this case the purpose was not 
deemed a proper one. Members of a corporation have no rigfbt on speculative 
grounds to call for an examination of the books in order to see if, by any pos- 
sibility, the company's affairs may be administered better than they thinEtney 
are at present King v. M astir s and Wardens of the Merchant Tailors Co, , 
8 Barn, &* Adol, 115. 

MuNiaPAL Corporation— Public Improvements— Construction of Via- 
DUCT — Damages — Liability of Municipauty — Sauer v. Mayor, etc., of the 
City of New York, 60 N. Y. Sup. 648.— ^<f/</, city is liable to abutting 
owner for damages caused by erection of viaduct in the street in front of his 
premises, by which he is deprived of easement of light, air and access. 

The question was whether such damages came within the clause of the 
New York Constitution, which says ** private property shall not be taken (or 
public use without just compensation. * In other words, was this a taking of 
4>roperty ? The court held mat the rights of abutting owners are in the nature 
of easements. Easements are property, and therefore cannot be taken with- 
out compensation. Kane v. N, Y, E, R, R. Co., 125, N. Y. 164. 

Under the same constitutional provision a different result was reached in 
other States. In Illinois, under the old Constitution, an abutting owner could 
not recover for consequential injuries, but only for direct physical injury to 
his ^perty. Rigney v. Chicago, 102 111. 64. 

But the corresponding clause in the present Constitution of Illinois, 
adopted in 1870, says " private property shall not be taken or damaged for 

gublic use without compensation. Similar clauses are found in a number of 
tate constitutions adopted since 1870, and where this is so the decisions are 
uniform to the effect that, in a case like the present, the abutting owner may 
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Mutual Bbnifit Imsukamck— Rights op BBNsnaA&us — Ovbrhiskr bt 
AL. V. OvxKHiSBK, 59 Pac. 75 (Colo.).— The A. O. U. W. by-laws provide that the 
beneficiary shall be named in the certificate and shall be within one of certain 
designated classes, and in case of death, provides that the fond shall go to 
certain heirs in the absence of any direction by the insured. A wife obtained 
a divorce prior to the death of her husband, who held an insurance in the 
above-named society. Held, that divorce was not the legal equivalent to the 
death of the beneficiary and that the heirs could not take the fund. 

There seems to be a wide diversitv of opinion by jurists on this question. 
A wife, where divorced, has generally lost her rights. Tyler v. Odd Fel- 
lows* Mut, Relief Assoc, 154 Mass. 134. Nevertheless, the decision in the 
case under review seems correct The contract of insurance did not need any 
interpretation, and when entered into the beneficiary was competent to take 
under the by-laws. Nor was there any prohibition in the by-utws incapaci- 
tating the beneficiary from taking the fund owin^ to a leeal separation. It is 
a weu-known principle that the courts treat a policy of lift insurance as some- 
thing like a testament Bolton y, Bolton, Tivi^.iivi, Construing the policy 
as a will, the beneficiary named therein would take, as the insured failed to 
revoke the instrument by the designation of a new beneficiary. 

New Trial— Nbwly-Discovbkbd Evidbnce— Hill v. Statb, 53 S. W. 845 
(Tex.).— Where defendant moved for a new trial on the ground of newly-dis- 
covered evidence to prove insanity. Held, that it should be granted, though 
in strictness the evidence was not newly-discovered. 

We are unable to find authorities in any State except Texas which have 
followed this exception to the rule for a new trial upon newly-discovered 
evidence, where the plea is insanity. In Texas this exception was made in 
Sckuenler v. State, 19 Texas, App. 873, and followed in Hor house v. State, 
50 S. W. 363, and the Texas courts seem disposed to strengthen these prece- 
dents. 

Pbrsonal Injubibs— Trial— Physical Examination— Wanck v. City or 
Winona, 80 N. W. 851 (Minn.).— /f//</, in an action to recover damages for a 
personal injury, that the trial court, upon application by the defendant, could 
order the plaintiB^ to submit himself to a physical examination by disinterested 
physicians, under penalty of having his suit dismissed upon refusal to obey; 
and that the court erred in refusing to so order, though defendant's physician 
had previously attended plaintiff, and had opportunity to examine him. 

The rule here laid down accords with that in many States, but conflicts 
with that in others, and with that applied by the Supreme Court of the United 
States in Union Pacific R, Co, v. Botsfortf, 141 U. S. 350, where it is asserted 
that no such power is vested in the court either by the common law or by act 
of Congress. Justice Brewer, however, in a dissenting opinion, lays down a 
rule very like that given in the present case. He says: " It is said that there 
is a sanctity of person which may not be outra^^. we believe that truth and 
justice are more sacred than any personal consideration." 

Pbbsumption as to CoimoN Law— Sistbr Statbs— Blbthbn v. Bonnbb bt 
AL., 53 S. W. 1016 (Tex.).— Where the Constitution of Massachusetts, adopted 
in 1780, providing that all laws previously adopted in the Colony of Massa- 
chusetts Bay and usually practiced in the courts of law shall remain in full 
force until repealed by the Legislature, such parts only excepted as are repug- 
nant to the (institution, was offered in evidence. Held, to be insufficient 
proof in an action in Texas to establish the fact that the common law was in 
force when such (^onstitntion was adopted. 

It has been a familiar rule that the courts of one State will presume the 
common law to be in force in a sister State at a given time, in the absence of 
evidence. The Texas courts do not follow it however, and say in this case 
tnat they do not believe the «* indulgence in presumptions" the safest guide. 
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Privilbgid Communications — Right ok Attorney to Commrmt upon 
Failure to Call Family Physician— City of Warsaw v. Pishbr, 55 N. E. 
43 (Ind.).— ^//((/, that in an action for dami^;e8 resulting from personal injuries, 
counsel for defendant may properly comment upon plaintififs failure to call as 
a witness his attending physician. See Comment, p. 171. 

PuNrrivB Damages— Knoxville Traction Co. v. Lane et ux., 53 S. W. 557 
(Tenn.). — Where plaintiff, while a passenger on defendants' street car, was 
insulted by motorman. Hild^ that the jury might find exemplary damages, 
although tlie company did not authorise nor ratify the act and was innocent 
of any negligence. 

There are two rules for the liability of a corporation in exemplary damages 
for the acts of its servants. The prevailing one holds the corporation liable 
where the servant or agent would be liable to such damages. Goddardv, 
Railway Co,, 57 Me. 302. The other requires the corporation to ratify or 
authorize the act. Hale on Damages, p. 219; Turner v. R, Co,, 34 Cal. 

594* 

The Supreme Court of Tennessee in this case insists that the true reason 
for allowing such damages is solely the breach of the contractual relation 
between plaintiff and the company. The rule seems severe, as it demands 
nothing more nor less of a corporation than supernatural foresight in selection 
of emi»oy6s. 

Railroads— Assumption op Risks— Contributory Negugence — Young 
ET al v. Syracuse, B. & N. Y. R. R. Co., 61 N. Y., Supp. 202.— A switch was 
so placed that it could be seen only 60 feet away. The engineer who ran into 
the switch when open had been on the road about fourteen years, knew of the 
position of the switch and the company rule that it should be approached with 
great care. Held, whether engineer assumed risk of employment or was 
guilty of negligence was a question for the jury. Smith, J., dissenting. 

This is a dose case on the ^int of what a court is to consider a matter of 
law and what it is to leave to a jury. We take it that the principles on which 
this case is decided are well settled; that the rule in Pautzer v. Tilly Fos- 
ter Mining O., 99 N. Y. 368, 2 N. E 24, as to a workman's presupposing his 
master to have provided safe appliances, is modified by an employe's know- 
ing of an obvious defect, making no objection and continuing in employment 
l^og V. Chicago, 32 Iowa 357. But the defect must be obvious and of such a 
kind that the injured person could have kept its dangerous character in ipind 
without an effort. 

Street Railroads— Contributory Negugence— Brainard v. Nassau 
Electric R. R. Co., 61 N. Y. Sup. 74. — A man who surrenders his seat on a 
crowded street car to a woman and stands on the running board of the car, is 
not, as a matter of law, negligent. Riding on the running board of a crowded 
street car is not//r se negligence. 

Both of the points decided are somewhat novel in character. Surrender- 
ing one's seat to another passenger does not constitute contribuory negligence 
as a matter of law. Such question is usually one of fact and depends upon 
the circumstances. Lekrv, R, R, Co,, 118 N. Y. 556. 23 N. E. §89; StiUv. 
R, R. Co,, 52 N. Y. Sup. 975. In the present case the surrender was made to 
a woman who mav be presumed to have been weaker than the deceased. 
The words of Hatch, J., are worthy of note: *' Custom, even at Coney Island, 
has not deadened all sense of courtesy, and if it had, we should continue to 
think that the law of negligence has still a sufficient respect for the amenities 
of life as not jder se to charge as negligence the surrender of a seat by a man 
to a woman." 

Suits Against Pubuc Oppicers por Oppicial Misconduct —Law Giving 
Right to be Indemnipied by Municipality Unconstitutional— In re Jen- 
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SBN. 60 N. Y. Sapp. 933. — Hild^ that a law, retrospective in its nature, 
enabling public officials to be indemnified by the municipality, for reasonable 
counsel fees and expenses paid or incurred in successfully defending prosecu- 
tions against them for official misconduct, is unconstitutional. See Comment, 
p. 173. 

Taxation— Situs op Notes and Mortgages Owned by a Non-Resident 
—New Orleans v. Stemple, ao Sup. Ct Rep. iio.-^Held, notes and mort- 
gages in the hands of an agent for collection and deposit are subject to taxa- 
tion where found, irrespective of the domicile of the owner. 

While this has been the doctrine in many States, it has not been affirmed 
before by the Supreme Court. Bank notes and municipal bonds, it is well 
setUed. are sufficiently tangible to be taxed where found. The Supreme 
Court has held, too. that shares of stock in national banks may for purposes of 
taxation have a situs of their own, Tappan v. Merchants^ Nat, B*k, 19 Wall 
490; and that a State may tax the interest in land in the State of a non-resi- 
dent mortgagee. Savings and Loan Soc, v. Multnomah County, 169 U. S. 
431; but that bonds, mortgages and debts generally have no situs mdependent 
of the domicile of the owner. StcUi Tax on Fonign-hild Bonds ^ 15 Wall 
30a The last is here construed not be a denial of the power of the Legisla- 
ture to establish such independent situs for bonds and mortjgages The words 
of the court go beyond the authorities and the necessities of the facts in 
hand, and would cover any case where the bonds and mortgages are found 
in the State, whether in tne possession of an agent or not It would seem 
that they should not be taxed irrespective of the domicile of the owner unless 
they have acquired some sort of a permanent business situs. 

Vice-Principal— Conductor op a Freight Train— New England R. R. 
Co. V. CoNROY, 30 Sup. Ct Rep. 85.— /^«?A/, the conductor of a freight train is 
not a vice-principal so as to make the company liable for the injuries of a 
feUow-servant caused by his neligence. Chicago, M, &* St. P, R. Co, v. Ross, 
1X8 U. S. 377, overruled. Justice Harlan dissents. See Comment, p 174. 

Witness — Impeachment— Trial — Statements in Argument — Becker v. 
Cain, 80 N. W. 805 (N. D.).— In this action the defendant attempted to im- 
peach the testimony of the plaintiff as to his ownership of certain goods, by 
proving a statement made by the plaintiff in his argument as attorney in a 
previous action, inconsistent with such testimony, which statement, upon 
cross-examination, the plaintiff denied having made. H^ld, that such state- 
ment was inadmissible as evidence in the present action, and so incompetent 
to impeach plaintiff's testimony. 

This is an interesting application of the rule that statements of an attor- 
ney in his argument are statements, not of fact, but of the evidence in the 
case, and what, in his opinion, that evidence tends to prove. The statement 
being thus irrelevent to the issue, it was accordingljr inadmissible for the pur- 
pose of discrediting the witness. /. GreenUaf Evid,, Sec, 449. 
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BOOK REVIEWS. 

The Law of Animals. A Treatise on Property in Animals Wild and Domes- 
tic, and the Rights and Responsibilities Arising Therefrom. By John 
H. Ingham. T. & J. W. Johnson & Co., Philadelphia. Law sheep, 
pp. 800. 

Mr. Ingham has covered a subject which, strangely enough, has never be- 
fore received the consideration of any text-writer, although a subject on 
which there has been' a great number of adjudicated cases, and one which 
treats of a species of personal property whose attributes place it on a footing 
peculiar to itself i. e., the necessity of considering the animal's nature, disposi- 
tion, habit and liability to injure and be injured. A few of the headings of 
the author's divisions will show how carefully and completely the ground has 
been gone over. " Property in wild and domestic animals," under which divis- 
ion, among other things, ue decisions on the mooted question of whether the 
dog is the subject of larceny or of a civil action only, are collected and com- 
pared. ' ' Taxation. Sale and Mortgage of Animals . *' containing a full discussion 
of warranties; '* Rights of Owners " of animals which have bc^ killed, injured 
or stolen; ** Liabilities of Owners," "Bailment and Carriage." "Cruelty and 
Game Laws," ** Injuries by Railways." '* Fencing Laws," etc. This excellent 
volume will be of inestimable value to the practitioners in small cities and 
country towns, where questions along this line are continually arising. 

A Treatise on the Law of Domestic Relations. By W. C. Rodgers. T. H. 
Flood & Co., Chicago. Sheep, pp. 900. 

Propositions involving the law of domestic relations are constanUy con- 
fronting the lawyer, and especially the young practitioner. In Mr. Rodgers' 
new work practitioner and student alike will mid this important subject skill- 
fully and accurately treated. A most noteworthy fact is, that the work has 
been entirely compiled by the author, thereby avoiding the many errors which 
are so apt to creep in where clerks are employed. Another feature of the 
treatise is that while the old law has not been overlooked, a large percentage of 
the citations are recent, a matter of no small importance. The rights and 
liabilities whidi arise owin^ to the entering into of contracts by those occu- 
pying relations such as to mvolve the litigation of relative rights, together 
with the property rights involved by such relationship, compose many of the 
most knotty problems which confront the general practitioner, and are matters 
treated by the author in a most comprehensive and exhaustive manner. 
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WEBSTER ON THE TERRITORIES. 

The new field of legislation, which our acquisition of Puerto 
Rico and the Philippines has opened before us, makes the constitu- 
tional relation of Congress to the Territories of unusual importance. 
Respecting this question two views are held, differing from each 
other theoretically and practically. One is that the Territories are 
part of the United States, and under the Omstitution ; the other is 
that they are neither the one nor the other. The former view may 
be designated constitutionalism, the latter extra-constitutionalism. 
Of the extra-constitutionalists the great protagonist is Webster, 
though his authority is cited oftener than his argument. An ex- 
amination of his argument will perhaps explain this fact 

In the United States Senate, during the session of 1848-49, a 
remarkable debate arose on a proposition to ''extend" the Constitu- 
tion over the territory recendy acquired from Mexico, comprising 
the Territorial divisions of California, New Mexico, and Utah. The 
supporters of this proposition, holding that the Qmstitution sanc- 
tioned the introduction of slavery into such territory, assumed that 
Congress, by simply declaring the Constitution to be "extended" 
over the territory, would put the Constitution, so far as applicable^ 
in full operation there, without the necessity of specific legislation 
for the purpose, thereby enabling slavery, as they h(q>ed, success- 
fully to run the gauntiet of a hostile majority in Congress, and effect 
a standing, if not a lodgment, in the new Territories. 

The pn^KMition called up Mr. Webster, from whose speech cm 
the occasion I quote as it is given in Benton's ''Examination of the 
Dred Scott Decision," a pamphlet zealously upholding Webster^t 
position. He began by saying: 
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"It is of impcMtance that we should seek to have clear ideas and 
correct notions of the question which this amendment of the mem- 
ber from Wisconsin has presented to us; and especially that we 
should seek to get some conception of what is meant by the proposi- 
tion, in a law, to 'extend the Constitution of the United States to 
the Territories/ Why, sir, the thing is utterly impossible. All the 
legislation in the world, in this general form, could not accomplish 
it. There is no cause for the operation of the legislative power in 
such a manner as that." 

Assuredly, there is not ; and there is, what Mr. Webster appar- 
ently overlooked, as little cause for the operation of the legislative 
power for such a purpose as that. It is the office of legislation 
to execute the Constitution, not to extend it. The word extend, as 
we have just seen, was used insidiously in the Senate proposition, 
to import not the mere fact that the Constitution extended over the 
new Territories, but the execution of the Constitution within those 
Territories, so as to dispense with the further action of Congress in 
opening them to the admission of slave property; and Mr. Web- 
ster's qualifying phrases show that he inadvertently countenanced 
this artful confusion of language, for there is no "form" or "manner" 
in which legislation can extend the Constitution, unless extend be 
used in the sense of execute. In the circumstances, his submission 
in any degree to this "weak invention of the enemy" seems unac- 
countable. 

The Constitution does not need to be extended. Though not 
self-executing, it is self-extending; it goes with the land of which 
it declares itself to be the supreme law, as the form goes with the 
substance. It is co-extensive with the political jurisdiction of the 
government that it creates, requiring, indeed, the intermediation of 
Congress to carry its powers into eflfect, but requiring or permitting 
no extraneous agency to extend it. As the organic law, the Consti- 
tution cannot be extended, in any proper sense of that term, save 
by amendment in accordance with its own provisions ; and amend- 
ment is an act involving the special sanction of the sovereign, for the 
power to amend the Constitution is itself a delegated power — ^a 
power delegated to the people of three-fourths of the States respec- 
tively, by the people of all the States respectively, in whom alone 
resides the sovereignty in our political system. Three-fourths 
of the States may lawfully amend the Constitution, but only 
the whole number of the States could lawfully abolish it All 
the States made the Constitution, and less than all the States 
cannot unmake or remake it, except by force. The Constitution 
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itself, in providing that it should be established when nine States 
ratified it, provided also that it should be established only between 
the States ratifying it, thus requiring virtually that the ratification 
should be unanimous. If Rhode Island, the last of the thirteen 
States that ratified the Constitution, had not ratified it, the Consti- 
tution would have been established nevertheless, but Rhode Island 
would not be to-day a member of our body politic. 

Congress, therefore, cannot extend the Constitution in any mode. 
It of course can extend its own laws ; and it was the linking of the 
C(Mistitution with these in the proposition offered in the Senate — 
implying that the Constitution was extended over the Territories in 
the same sense as the enumerated laws, and would be equally opera- 
tive, independently of special legislation — ^which constituted the 
undoubted subtlety of the scheme; wherein contemporaries pro- 
fessed to have no difficulty in tracing the ''fine Italian hand'' of Mr. 
Calhoun, who was in the Senate, and defended the proposition in 
debate. 

The pn^KMition was certainly fallacious, as well as insidious; 
but Mr. Webster, while rejecting rather than exposing the bllacy, 
committed another, not less transparent, and much more serious. 
The reason why Congress cannot "extend" the Constitution to the 
Territories he went on to explain as follows : 

"What is the Constitution of the United States ? Is not its very 
first principle, that all within its influence and comprehension shall 
be represented in the legislature which it establishes, with not only 
a right of debate and a right to vote in both Houses of Congress, 
but a right to partake in the choice of the President and Vice-Presi- 
dent? And can we by by-law extend these rights or any of them to 
a Territory of the United States ? Everybody will see that it is alto- 
gether impracticable.'' 

This "principle," thus phrased or paraphrased, obviously implies 
nothing less thw that the Territories are independent of the Consti- 
tution. Mr. Webster called it the "very first principle" of the Con- 
stitution, though the principle is not expressed in the Constitution, 
nor does the Constitution, in some of its important provisions, con- 
form to the principle, as he travestied it. The Constitution does 
not grant the District of Columbia these rights or any one of them, 
but, on the contrary, denies them all to it, not temporarily but 
permanently. Is the District of Columbia not within the "influence 
and comprehension" of the Constitution? And do the sites of the 
forts, magazines, arsenals, dock-yards, and other needful buildings 
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of the United States, stand with the District of Columbia, and widi 
the Territories, outside of the Gxistituticm that expressly provides 
for the government of them all? 

The ri^t to be represented in Congress and the Electoral Col- 
lege is not a test of the nationality of a region, any more than the 
rig^t to vote or hold office is a test of citizenship. The test of 
nationality in this relation, instead of being representaticm in the 
government, is subjection to its jurisdicticm ; and it will not be dis- 
puted that the Territories, as well as the District of Columbia, and 
the other places named, are under the jurisdiction of the govern- 
ment, or that the government, with its jurisdiction, is the creature 
of the Constitution. How, then, could it be seriously said that the 
Territories are not within the '^influence and comprehension^' of die 
Constitution? 

Much acuteness has been wasted in this inquiry, it appears to 
me, in exploring the meaning of the term "United States/' That 
term is the name of a body politic created by the Constitution, of 
which body politic the States united under the Constitution are the 
members, and the jurisdiction whereof is co-extensive with the ter- 
ritory, as conversely the territory is co-extensive with the jurisdic- 
tion, itself created and defined, I repeat, by the Constitution. All 
the territory subject to the United States, therefore, is subject to the 
Constitution of the United States : the States, the District of Colum- 
bia, the other places ceded by States to the United States, the Terri- 
tories, organized and unorganized, are but divisions of the general 
territory under the jurisdiction of the United States, and, conse- 
quently, under the Constitution. The extent of the territory over 
which the United States exercises jurisdiction is a question of hct, 
to be determined as such; the question of the limitations of the 
jurisdiction is a question of law, to be determined by the Constitu- 
tion that grants the jurisdiction. 

The name of a body politic, whatever the name may be, can 
have nothing to do with the extent of the territory subject to the 
body politic, which depends on the vicissitudes of its affairs. As a 
body politic the United States supposes no territory, except as the 
necessary theatre of its operations — that is, in the vague sense in 
which territory necessarily enters into the conception of a nation. 
The extent of the territory of the United States is not a constitu- 
tional questicm, and cannot be answered by anything ccmtained in 
the Constitution. One might as well look into the Constitution to 
find the name of the individual who is President at this time» or the 
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amount of the receipts and expenditures of the government for the 
last fiscal year. The simple existence of the government in opera- 
tion implies territory of some extent, as it implies a President of 
some name, and receipts and expenditures of some amount; but 
not otherwise. Save in this sense, the term "United States" is not 
used at all in the Constitution to express extent of territory. As to 
the actual extent of the territory of the United States, it expresses 
or implies nothing. It is as silent respecting the extent of die ter- 
ritory as it is respecting the extent of the population. And this is 
equally true of the several States composing the body politic of the 
United States, all of which are themselves bodies politic. 

It follows that with respect to the subject under discussion the 
term "United States'' has no significance. It is simply the cor- 
porate name of the general government, throwing as much lig^t, 
and as little, cm the powers of Congress over the Territories, as the 
style "The People of the State of New York,"* for example, throws 
on the powers of the New York Legislature over the Adirondacks, 
or the Erie Canal, or any other subject of legislaticm in the Empire 
State. And this, whether the term "United States" is used to denote 
the body politic or the members of the body politic collectively, the 
difference between the two uses being that the former use conveys 
unity of idea, the latter plurality, as the term "Congress," though 
as unitary as that of "legislature," is used plurally in the Constitu- 
tion, and till recently was used by good writers in the singular and 
the plural indifferently (it was used in the plural by Mr. Webster 
in one of the passages quoted below), though its plural use has 
nearly passed out of vogue, as the plural use of "United States" is 
gradually passing, under stress of the ever-increasing sense of unity 
in the national life. This I deem a wholesome sign, marking the 
progressive confirmation of our nationality, without indicating a 
tendency to political consolidation, which, undoubtedly, would be 
a symptom of national decay. But the bearing of the term in ques- 
tion on any point of constitutional construction is nil. 

Whatever territory, then, is subject to the jurisdiction of the 
United States is within the United States, and under the Constitu- 



* Suppose the constitntional name of our Conntry, instead of beinj^ 
•• United States of America,** were *' Republic of America," the Constitution 
in other respects remaining as it is. Would anybody in that case vex the 
name to tell him whether or not the Territories were a part of the Republic of 
America, and subject to its Constitution ? The question answers itself, and at 
the same time exposes the fallacy of this argununtum adnomitum. 
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tion. How great or little it may be at a given period (it is now 
upwards of a hundred thousand square miles greater than it was 
a year ago) is a question of foct, as said before, to be settled by 
evidence, in lieu of a priori reasoning; but if we would know, vidiat 
is infinitely more important, the powers of the United States over 
the territ(M7 subject to its jurisdicticm, we must turn not to the 
name but to the Constitution of our country. A corporation, it is 
to be remembered, does not consist in the possessions of its mem- 
bers or in its own possessions, but in its franchises, which are set 
forth in its charter, not infcdded in its name. Examining the name 
of a corporation, to ascertain the powers of the corporation, is 
attempting to make the tail wag the dog, if the expressicm may be 
allowed. The method, aside from its futility, involves a tremendous 
loss of mental leverage. 

It will be said that the final clause of the thirteenth amendment 
implies that places subject to the jurisdiction of the United States 
are not of necessity within the United States. The clause does 
appear to imply this distinction, but the appearance is due to the 
fact that the term "United States," though used only a single time 
in the amendment, is used in two ways at once — to signify the 
members of the body politic, and at the same time the body politic 
itself — ^which is more than human language can bear without tor- 
sion. However, as the members of the body politic constitute the 
body politic, and "United States" as the name of the latter is put 
by metonymy ior the former in the G>nstitution and in constitu- 
tional literature, the two modes of use, while ccmfusing when mixed 
together in the same term at the same time, are equivalent to each 
other, and the final clause, referring to the one mode, and the penul- 
timate clause, referring to the other, have the same denotation ; so 
that the final clause, as the outcome of it all, is simply tautological — 
mere surplusage. It is possibly a literary more than a constitu- 
tional blunder. It is certainly a bltmder of some sort 

As I may seem to impeach the competency of the authors of the 
thirteenth amendment, however, it is excusable in this connection to 
recall the historical fact that the same body which formulated the 
thirteenth amendment made the admission of the Southern States 
to their place in the Unicm conditional cm their ratification of that 
amendment ; not only requiring each of those States to exercise 
under dictation the sovereign power of a State as the price of its 
recognition as a State, but asserting the legal dissolution of the 
Union in the hour of its military triumph, and reconstructing it in 
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open disregard of the '^'equality of the States under the Constitution. 
One may be pardcmed for declining to accept as a constitutional 
authority the body that perpetrated in the hat of all the worid this 
dossal and stupendous contradiction. So for as constitutional 
precedent is concerned, indeed, the reconstruction period mi^t be 
treated by history, in my opinion, as Tom Marshall said the Tyler 
Administration should be treated, put in a parenthesis, "which,'' 
added Marshall, "Lindley Murray says should be read in a low tcme 
of voice, and may be left out altogether without injury to the sense." 
This in passing. 

The principle which Mr. Webster caricatured in the passage 
cited above, begging the reader's pardon for digressing, is the famil- 
iar principle of no taxation without representation. As a cardinal 
maxim of free government, it is, in its just import, substantially em- 
bodied in the Constitution, nor is the spirit of it violated by any of 
the provisions of that instrument, not excepting the provisions 
relating to the District of Ccdumbia and the Territories. Against 
any real vi<rfation of this principle, the District and the Territories 
alike are guaranteed, through the common interest in their welfatre 
cherished by the representatives of the whole naticm, under whose 
immediate protection the Constitution places them. The Territo- 
ries have an additional guarantee, moral and political, in being the 
wards of the nation, and heirs of Statehood — corporate minors ; so 
that their conditional exclusion from participation in the govem- 

* Apropos of the eqoality of the States, it has been aiked what cottld be 
done, if Utah, disregarding the conditi<m she accepted on her admiision into 
the Union, shonld establish pdi3rgamy. The question is academic at present, 
and probably will remain so; bat, should it become practical, the procedure in 
the case» it seems to me, wonld not be doubtfcd. The Supreme Conrt woold 
be caUed on to decide, in the first place, whether or not the condition in ques- 
tion pat Utah on a footing of inequality with the other States, none of Whi^ 
are subject to this condition, or to a conditi<m of like import If the court de- 
cided in the affirmative, declaring the condition void, Utah would have to be 
recognised in this matter as standing on her rights as a State, and the only 
remedy would be to prohibit pcdygamy, as slavery is prohibited, by constitu- 
tional amendment If the court decided in the negative, declaring the oondi- 
ti<m valid, the decision In effect would extend the condition to the rest of the 
States, virtuaUy making the prohibition of pdiygamy a part of the Constitution 
as it is; in which event the procedure would be the same as if the constitu- 
tional prohibition were express and formal, in place of constructive. The sub- 
ject of punishment would not be the State (the general government does not 
act on a State), but the individual dtisen of the State who, misled by the law 
of the State, idiould violate the law of the land. On this sound principle of 
procedure the rebellion was put down. 
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ment is no more a violation of the principle in hand, when stripped 
of hyperbole, than is the conditional exclusion of natural minors 
from participation in the suffrage. The ri^ts of Statehood, in the 
one case, like the rights of manhood, in the other, are simply in 
abeyance. 

In both cases, Mr. Webster's "very first principle" of the Consti- 
tution, accepting the extravagant form in which he stated it, is 
given its proper effect, and the rights that he declared it impracti- 
cable to extend to a Territory are in a broad sense actually extended 
under the Constitution to every Territory (and have been since the 
organization of the government), as soon as the Territory becomes 
qualified for admission as a State into the Union — comes of con- 
stitutional age; they are withheld only during its constitutional 
minority. 

Thus the Territories, judged by a fair applicaticm even of Mr. 
Webster's exaggerated criterion, to say nothing of the express and 
the implied provisicms of the Constituticm authorizing Congress to 
govern them, and nothing of the constituticmal prohibitions on 
Congress in the act of governing them, are subject to the Constitu- 
tion at all points ; as must needs be, we have seen, if they are subject 
to the United States, which has no jot of power not delegated by 
the Constitution. "The powers not delegated to the United States 
by the Constitution, nor prohibited by it to the States,'' the Consti- 
tution says, "are reserved to the States respectively or to the 
people." This goes indeed without saying. It is a corollary irom 
the Constitution. As the powers of the government are all dele- 
gated powers, a power not delegated is necessarily reserved. Even 
a power prohibited to the States, if not delegated to the United 
States, is reserved to the people of all the States, respectively — the 
sovereign ; subject to whose will the individual States hold all their 
powers. A sovereign not absolutely sovereign is not a sovereign. 
In the debate on the Resolution to annex Hawaii, a dis- 
tinguished Senator* (who made a very instructive speech on the 
wrong side) boldly reversed, in the fatce of the Constitution, this 
principle of reserved powers, for the purpose of showing that the 
right to acquire territory is not a constitutional right, express or 
implied, but an undelegated right of sovereignty— "an inherent, 
sovereign right," he styled it "The right to acquire territory," 
said this Senator, " was not reserved, and therefore it is an inherent, 
sovereign right Look the Constituticm through, study its clauses, 

* Senator Piatt, of Connecticat 
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and you will find in it no suggestion that there was any reservation 
of the right to acquire territory to the States or to the people." 
The Senator would seem to have spoken under the impression that 
the Constitution enumerates the reserved powers, and lumps the 
delegated powers. He could not have been fresh from his "study" 
of the tenth amendment. If the right to acquire territory was not 
reserved, as he says, and says truly, it must be delegated, for all the 
rights of the nation are either reserved or delegated ; there are no 
middle rights. Every right of sovereignty, whether reserved or 
delegated, is inherent, but inherent in the sovereign, at whose will 
it may be revoked if delegated, or delegated if reserved. The rights 
of the sovereign as such are inalienable and indefeasible. 

Accordingly, there is in our government, which consists exclu- 
sively of delegated powers, no such thing as an inherent power that 
is neither reserved nor delegated. A power not delegated is re- 
served ; a power not reserved is delegated ; and, while both powers 
are inherent in the nation, neither is inherent in the government,, 
which is the nation's deputy, expressly authorized and expressly 
bound by the Constitution. In the complex community known as 
the United States, the sovereignty, as said above, is lodged in the 
people of all the States respectively, acting separately, and unani- 
mously, as when they established the Constitution. It is to this 
collective sovereign that every department of the government, the 
government as a whole, and even the commanding group of States 
empowered to amend the Constitution, bow submissively ; but 
which itself bows to no power on earth. It is only to this sovereign 
that undelegated powers belong, and not to the government which 
this sovereign has specially delegated to do its bidding. There is 
but one way in which the government of the United States can 
lawfully get possession of an undelegated power — ^by a supplemen- 
tary delegation in an amendment to the Constitution; there is no 
store of powers, undelegated and unlimited, whereon the govern- 
ment may draw ad libitum or draw at all — ^no short cut to the re- 
served powers, except by usurpation. If this doctrine is not true, 
we might as well tear up our Constitution, and give the fragments 
to the wind ; for in that case the government which the Constitu- 
tion creates may at pleasure do it for us, and ultimately will, usurp- 
ing one after another, under the guise of its own inherent power, 
the reserved powers of the sovereign, till it becomes itself the 
sovereign, and the people become its slaves. 

It should be added that the Senator under notice dwelt at some 
length on the right of acquiring territory by discovery and occupa- 
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tion, as a right neither reserved nor delegated, yet possessed by the 
government as "an inherent, sovereign right" Concerning this 
view it will suffice to point out that the right of discovery and occu- 
pation exists by the law of nations, which is incorporated in the 
Constitution (written or unwritten) of every government, and is 
expressly made a part of our own Constitution by the eighth section 
of the first article. Hence, the right, so far as concerns our govern- 
ment, is a delegated right — as much so as the right to borrow 
money or to coin it. The notion of inherent rights in the govern- 
ment of the United States is a logical and political illusion. It is 
more. It is an invitation and a cloak to usurpation. 

Let us return to Mr. Webster. Continuing his speech, he thus 
unfolded the implication of his "very first principle" : 

"The Constitution is extended over the United States, and over 
nothing else. It cannot be extended over anything, except over the 
old States, and the new States that shall come in hereafter, when 
they do come in. ♦ * * It seems to be taken for granted that the 
right of trial by jury, the habeas corpus, and every principle de- 
signed to protect personal liberty, is extended by force of the Con- 
stitution itself over every new territory. * * * It is said that 
this must be so, else the right of habeas corpus would be lost. Un- 
doubtedly these rights must be conferred by law, before they can 
be enjoyed in a Territory." 

The fact that "these rights must be conferred by law, before they 
can be enjoyed in a Territory," Mr. Webster adduced as evidence 
that the Constitution does not extend pver a Territory, though his 
language in the third sentence distinctly implies, in flat opposition 
to his express assertion in the preceding sentence, that the Consti- 
tution does extend over a Territory, denying only, what nobody 
affirms, that the Constitution by its own force carries its provisions 
into effect in a TerritCMy. In trying to uphold his conclusion he 
appears to have upset his premises. The fact is that "these rights" 
must be both enforced and conferred by law, before they can be 
enjoyed in a Territory, or State either, or anywhere else. In a 
State, they are conferred by the State Constitution, and enforced by 
the State legislature; except within the exclusive jurisdiction of the 
federal government, where they are conferred by the federal Consti- 
tution, and enforced by the federal legislature. In a Territory, 
they are conferred as well as enforced by the federal legislature, as 
the supreme authority of the Territory, exercising on its bdialf the 
powers of a State ; except also within the exclusive jurisdiction of 
the federal government, where, as under the like jurisdiction in a 
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State, they are conferred directly by the federal Constitution, and 
enforced by the federal legislature as such, not as the legislature of 
the Territory. A frame of government cannot act by Its own f<Mxe 
anywhere. It needs everywhere the exercise of legislative power 
to put it into effect 

It is this necessity simply, and not the extra-constitutionality of 
the Territories, that Mr. Webster's citation proves. The evidence 
cited is true, but not relevant. The point which he undertook to 
make is not that legislation is necessary to execute a provisicm of 
the Constitution extending to a Territory or elsewhere,which is con- 
stitutional commonplace, but that the Constitution itself does not 
extend to a Territory. The Constitution unexecuted in a Territory, 
thou^ extending over it (existent in it), is one thing; the Consti- 
tion not only unexecuted in a Territory, but unextended over it 
(inexistent in it), is quite another thing. The latter thing is what 
Mr. Webster announced as his thesis ; the former thing, that every- 
body admits, is what he proceeded to maintain. He stepped at 
once into the fallacy of irrelevant conclusion — a strange step, at any 
stage, for the Expounder of the Constitution, in the act of expound- 
ing it. Evidently (though that is not less strange) he was still, in 
a fitful way, confounding the extension of the Constitution with 
the execution of it A subsequent turn of his mental kaleidoscope, 
however, while replying to Mr. Calhoun, brou^t him foce to fatce 
with the question that he had engaged to argue; and he at last 
argued it. Subjoined is his argument — the argument on which, to 
do him justice, the partisans of extra-constitutionalism have since 
relied, and rely now : 

"The honorable Senator from South Carolina, conversant with 
the subject as he must be, from his long experience in different 
branches of the government, must know that the Congress of the 
United States have established principles in regard to the Terri- 
tories that are utterly repugnant to the Constitution. The Consti- 
tution of the United States has provided for them an independent 
judiciary ; ior the judge of every court of the United States holds 
his office upon the tenure of good behavior. Will the gentleman 
say that, in any court established in the Territories, the judge holds 
his office in that way? He holds it for a term of years, and is re- 
movable at Executive discretion. How did we govern Louisiana 
before it was a State ? Did the writ of habeas corpus exist in Louisi- 
ana during its Territorial existence? Or the right to trial by 
jury? Who ever heard of trial by jury there before the law creat- 
ing the Territorial government gave the right to trial by jury? No 
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The reader will notice — passing by these verbally mixed and 
wholly irrelevant interrogatories, already answered by anticipation 
— ^that Mr. Webster, in opening his argument, affirmed of the Terri- 
tories: "The Constitution of the United States has provided for 
them an independent judiciary." This affirmation is just; but, if 
the Constitution has provided lor them an independent judiciary, 
how can that provision make or leave them independent of the 
Constitution? Does it not, contrariwise, assert unequivocally their 
subjection to the Constituticm? And how can ''principles," for 
whose establishment the Constitution has provided, be "utterly re- 
pugnant to the Constitution?" Having after much zigzagging 
touched at length his main argument, the first use he made of the 
contact was to surrender his case. But, for sake of the argument, 
we will return him his case. 

The facts of the case are in substance as Mr. Webster stated 
them ; so &r as he stated them. The judiciary article of the Con- 
stitution, as modified by the amendments, requires among other 
things that the judges of the federal courts shall hcdd their oS^cts 
during good behavior, and that in those courts the trial of specified 
suits at common law, and of all crimes, except in cases of impeach- 
ment, shall be by jury. These are bets, on the one hand ; cm the 
other hand. Congress, irrespective of the judiciary article of the 
Constitution, has established, with the sanction of the Supreme 
Court, and the general assent of the people. Territorial courts the 
judges of which hold their offices during a term of years, and in 
which trial by jury, in both dvil and criminal cases, is in the dis- 
cretion of Congress granted oc withheld, partially ot wholly. Such 
are the facts to which Mr. Webster referred. They prove, he 
argued, that the Constitution does not extend over the Territories; 
which, by consequence, are independent of the Constitution, and 
not a part of the United States. 

The argument is on the face of it a fallacy ; since it assumes, not 
only without evidence but in spite of proof, that if the judiciary 
article of the Constitution does not extend to the Territories no 
other provision of the Constitution does; whereas in the teeth of 
this assumption, inadmissible in itself, is the acknowledged power 
of Congress to govern the Territories implied in the power to zc- 
quire new territory, and the express power of Congress "to make 
all needful rules and regulations" respecting the territory belong- 
ing to the United States. This is not alL The fallacy takes other 
subject-matter, and goes deeper. 

The argument assumes, in addition to the &lse assumpticm just 
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mentioned, that if the judiciary article of the Constitution does not 
extend to all classes of cases in the Territories, it does not extend 
to the Territories at all. But the judiciary article of the Constitu- 
tion, according to its own terms, extends only to the classes of 
cases that it enumerates. It does not extend to all classes of cases 
either in the States or in the Territories. It in fact extends to pre- 
cisely the same classes of cases in the Territories as in the States — 
that is, to all cases of federal cognizance in both, and to no case of 
purely local cognizance in either. The jurisdiction of the federal 
judiciary, like that of the federal government at large, is federal 
only. It does not deal with controversies entirely local. The ar- 
gument presupposes that the government of the United States, so 
tor at least as relates to its judicial power, is a consolidated republic, 
instead of a federal republic. It mistakes the genius of our institu- 
tions. 

Excepting cases between citizens of the same State claiming 
lands tmder grants of different States, the Constitution, indeed, in 
no provision and no instance, directly contemplates the cognizance 
of disputes between citizens of the same local community, be it a 
Territory or a State. With respect to such disputes, which involve 
nearly every object of human concern, the local government, 
whether Territorial or State, is under the Constitution free to estab- 
lish its own judiciary, subject only to its own supreme law (the will 
of Congress in the case of a Territorial government), without regard 
to the special conditions imposed on the federal judiciary. The 
people of the several States at the formation of the government, 
having already incorporated into their State Constitutions the time- 
honored guarantees of personal liberty, naturally demanded the in- 
corporation of these into the federal Constitution, not as restrictions 
on themselves, but as security against the encroachments of a gov- 
ernment at once supreme in authority and beyond their inmiediate 
control. Their demand was granted, partly before the adoption of 
the Constitution, partly after; with the simple effect of adding to 
the restraints on the federal government, without subtracting a tit- 
tle from the powers of the States. 

The bill of rights, that guards the perscmal liberty of the people 
of a State from the encroachments of their own legislature, is to be 
looked for in their own Ccmstitution, not in the federal Constitu- 
tion, which guards them from the encroachments of the federal 
legislature only. The provisicms constituting a virtual bill of rights 
in the federal Constitution have no applicaticm to a State (whether 
infont or adult), though every State has in its own Constitution (and 



Digitized by 



Google 



igS YALE LA W JOURNAL. 

Congress enacts for every TerritCMy) similar provisions of equal or 
greater efficacy, adopted without reference to the federal Constitu- 
tion, many of them before that Constitution itself was adopted. It 
belongs to a State in our system to order its own domestic affairs in 
general. The Constitution leaves the people of the several States 
supreme especially in the field of personal liberty. Therein the peo- 
ple, having the power immediately in their own hands, are trusted 
to protect their own rights, in their own way. In that sonctwm 
sanctorum of the political temple, where either liberty must live or 
bear no life, they do not need, and would not brook, exterior con- 
tr<^ The federal provisions under consideration are intended 
neither to impeach the spirit nor to invade the authority of the peo- 
ple in this respect. Were it otherwise, the Constitution would not 
have been ratified, or formed. That the States exacted this injury 
and insult to themselves is inconceivable. What, if we consider it, 
could be less admissible than the notion that proud Common- 
wealths, such as Massachusetts, South Carolina, Virginia, New 
York, hesitated to ratify the Constitution — for a time refused to 
ratify it — because it contained no provision prohibiting them from 
infringing the right of their own people to keep and bear arms ; na 
provision prohibiting them from violating the right of their own 
people to be secure against unreasonable searches and seizures ; no 
provision prohibiting them from depriving their own people of life, 
liberty, or property, without due process of law; and so on? The 
truth (historical and logical) is that the ten amendments adopted 
on the proposal of the first Congress have no bearing on the States 
in their relations to their own people. Those amendments bear 
solely on the federal government in its relations to the people. They 
prohibit the federal government from infringing the right of the 
people of a State to keep and bear arms, and the rest, but place no 
prohibition on the State itself, which they leave as they found it, fr*ee 
to regulate the personal rights of its own people as it thinks fit, 
within the limits of a republican form of government They are 
checks on federal power, not abridgments of State power — ^barriers 
which the States have erected against the federal government, in- 
stead of shackles which they have riveted on themselves. 

The view of these amendments here expressed is established, in 
my judgment, by the origin of the amendments ; the avowed pur- 
pose for which they were proposed ; the avowed motive with which 
they were ratified ; the spirit of the whole Constitution which they 
amended ; and even the first word of the first amendment, which,^ 
as the amendments were proposed with reference to each other, as 
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well as to the general defect they were designed to remedy, may be 
reasonably construed as suppl}ring the subject, and fixing the bear- 
ing, of the prohibitions of all the rest, as it expressly does of the 
prohibitions of the first Besides, the whole series of amendments 
proposed at the first session of the first Congress consisted cf twelve, 
two of which were rejected, but the operation of both of which, like 
that of the first, fifth,"** sixth, and seventh amendments of the ten 
ratified, was restricted, expressly or impliedly, to the federal gov- 
ernment; so that, out of the twelve amendments proposed by the 
«first Congress at its first sessicm, six referred by their own terms 
to the federal government only, throwing on those, who claim that 
the ten amendments adopted refer to the Slates in common with 
the federal government, the burden either of proving that the terms 
of one-half of the whole series did not mean what they expressed 
or implied, or of overcoming the presumption (not to mention more 
formidable presumptions) that the prohibitions of the other half, 
without internal signs, were intended to have the same sphere of 
operation as that indicated by the internal signs of the former half. 
I apprehend that neither is possible — neither nullifying the internal 
signs, nor rebutting the presumption they raise. 

This view is opposed by nothing, I believe, except the mere 
applicability of the subject-matter of scxne of the amendments to the 
States, no less than to the federal government, which will hardly 
aiq>ear strange when it is remembered tnat the substance of all the 
amendments, and more substance to the same effect, had made part 
of the State Constitutions before the federal Constitution was 
thought of; and which at any rate, as just shown, is ruled by the 
presumption arising from the internal signs of the leading amend- 
ments. Authority, it is true, may be cited in opposition to the view ; 
but authority, without reason, is nothing. 

The attitude of the Territories and of the States towards the judi- 
ciary article of the Constitution, resuming the direct thread of my 
argument, is identical. So true is this that Congress, in the exer- 
cise of its power as the federal legislature, has divided the whole 

*The words in the fifth amendment, " except in cases arising in tht land 
or naval forces^ or in the militia, when in actual service in time of war or 
public danger, " point unmistakably to the federal government as the ezdosive 
subject of prohibition; as do the words in the sixth amendment, " trial by an 
impartial jury of the State and District wherein the crime shall have been 
committed;*' and as do also in the seventh amendment the words, " no fact 
tried by a jury shall be otherwise re-examined in any court of the United 
States, than according to the rules of the common law." 
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country, States and Territories indistinguishably, into judicial 
districts, grouped into judicial circuits, without other geographi- 
cal distinction, and without any political distinction, converting 
the Constitution, in the process of executing the judiciary arti- 
cle, into a palimpsest, as it were, from which State and Terri- 
torial lines are erased, to make room for judicial lines. The Terri- 
tory of Alaska, for example, constitutes a judicial district, assigned 
to the ninth judicial circuit, which, besides the district of Alaska, 
consists of the districts of California, Oregon, and Nevada. And 
so with the other Territories. The majority of the States, it may 
be noted, are divided respectively into two or more judicial dis- 
tricts; and the President in his late annual message reccmmiends 
that the Territory of Alaska, the most rudimentary of the Territo- 
ries, shall be divided in like manner, in which event Pennsylvania 
and Alaska, next to the oldest State and the newest Territory, drop- 
ping equally their political divisions, will be equally resolved into 
a group of units of the judicial system. Moreover, the 24>pellate 
jurisdiction of the Supreme Court extends to the judgments of Ter- 
ritorial courts, as well as to those of State courts, witness the Con- 
gressional act of 1891, and the case of Coquitlam v. the United 
States, lately decided by the Supreme Court, on an appeal tmder 
that act from the District Court of Alaska (the court of last resort 
in the Territory). For the administrative purposes of the federal 
judiciary, in short, the States and the Territories are one. 

The Territories, therefore, are neither more nor less exempt 
from the judiciary article of the Constitution than the States are. 
Mr. Webster's arg^ument, as usual in reasoning of this kind, proves 
too much. If it is valid, the States are not tmder the Constitution 
that unites them, or in the Union that they form. 

In point of fact, the States are less under the Constitution than 
the Territories are ; for the States, exercising their reserved powers, 
make their own Constitutions, while Congress, exercising the pow- 
ers granted to it by the Constitution, makes all the laws ((X'ganic 
and otherwise) for the Territories, until it admits them as States 
into the Union. In our constituticmal system a Territory is heir to 
the rights of a State. As a child, on attaining its majority, is en- 
titled to the rights of manhood or womanhood, so under the Con- 
stitution a Territory, when qualified for self-government, is en- 
titled to the rights of Statehood, which, during the Territorial con- 
dition, Congress hcdds in trust for the Territory, and exercises oa 
its behalf, surrendering them intact on admitting it as a State. A 
Territory is constitutionally an infant State. 
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It is this organic relation between the Territory and the State, 
in connection with the function of Congress as the supreme 
authority of the Territory, fiducially speaking, which makes the 
Territorial judiciary, like the State judiciary, independent not of the 
Constitution, indeed, as Mr. Webster hastily inferred, but of the 
judiciary article of the Constitution, whose scope is exclusively 
federal. The argument, considering who made it, is an astounding 
misrepresentation of the facts. It is the more astounding, as the 
conclusion is a self-contradiction, that should at once have brought 
the search-light of reason on the process whereby it was reached. 
The constitution of a limited government, that should exclude from 
its provisions a part of the country under the political jurisdicticm 
of the government, investing the government, as respects that part, 
with unlimited powers, would contradict itself, as well as the nature 
of sovereignty, one of whose properties is indivisibility. It would 
be not only a political monstrosity, but happily a political impossi- 
biHty. 

The key to the whole Territorial question, as I conceive, was 
supplied by the Opinion of the Supreme Court in the very case, as it 
happened, in which Mr. Webster employed professionally the argu- 
ment that he revamped twenty years later, to meet the exigencies 
of the sudden debate in the Senate. In the American Insurance 
C<Mnpany v. Canter, the court, referring to the Territories, and 
speaking by Chief Justice Marshall, said : ''In legislating for them, 
Congress exercises the combined powers of the general and of a 
State government." The reason for this c<Mnbinatioa is not far 
to seek. It has already been suggested. The Constitution em- 
powers Congress to govern the Territories, and eventually to admit 
them as States into the Union. These two provisions are virtually 
complementary of each other, the latter provision involving a defi- 
nition of the powers conferred on Congress in the former. 

As to this latter provision, it may be said, by the way, undue 
stress has been laid on the potential mode in the clause, ''New 
States may be admitted by the Congress." May is here used not 
to grant a favor, but to impose a function in the exercise of which 
the public have the sole interest, and, hence, in accordance with a 
recognized rule of legal construction, has the value of must; it is 
not used permissively, but obligationally. "New States may be 
admitted" does not mean in legal contemplation, therefore, that 
new States, qualified for admission, may be admitted or excluded, 
in the arbitrary discretion of Congress ; it has th^ same legal effect, 
•on the contrary, as if it read, "New States, lawfully constituted 
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within the limits of the United States, and qualified for self-govern- 
ment, shall be admitted." Such appears to be the just theory of 
the clause ; to which Cong^ress in practice has invariably conformed, 
overdoing rather than tmderdoing its duty in the premises. The 
clause unquestionably makes Congress the judge of the bet of 
qualification, and to this extent grants it discretion ; but not further. 
When a Territory presents the evidences of its title to admission, 
and Congress cannot reasonably or honestly deny their sufficiency, 
it is constitutionally bound to admit the Territory; its power under 
the Constitution is henceforward ministeriaL It has no greater 
right, constitutional or moral, to refuse to admit a qualified Terri- 
tory into the Union, than a testamentary guardian has to refuse to 
surrender his guardianship when his ward comes of age. Whilst 
the one is a crime against the legal rights of the individual citizen, 
the other is a crime against the political ri^ts of a great community 
of citizens. 

The extraordinary powers, to resume, with which the Constitu- 
tion invests Congress, as the political guardian of the Tenitory, in 
addition to its ordinary powers as the federal legislature, are meas- 
ured by the powers which it surrenders to a Territory on admitting 
it as a State — are the powers of a State, that is to say. The Su- 
preme Court describes them, not quite accurately, I think, as the 
powers of a "State government;" they are strictly, it seems to me, 
the powers of the State itself— of the people behind the State gov- 
ernment, who make that government, and constitute the State. 
This same combination of powers, it may be mentioned,^ Congress 
exercises in legislating for the District of Columbia, and lor the 
other places over which it is expressly granted the power of exclu- 
sive legislation, acquiring State powers over those places as the 
legal successor of the States that ceded them. 

It is to be observed, respecting this combination, that Congress, 
in legislating for the Territories, exercises the powers of the gen- 
eral government not in legislating for a particular Territory, but 
for the Territories as a class, or as the property of the govern- 
ment, or as belonging in common with the States to the tract 
of coimtry tmder the jurisdiction of the government When 
Congress, in exercising its constitutional powers over the Terri- 
tories, comes to the boundary of an individual Territory, it drops its 
powers as the national legislature, and enters clothed with those of 
a State only. As the national legislature, it legislates for the nation, 
not for a State, a Territory, or a District. As the supreme law- 
maker of a Territory, it makes laws for the Territory, not for the 
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nation, or any other body of people. Though Congress, no doubt, 
when exercising State powers in a Territory, may confer on the 
Territorial courts the jurisdicticm of admiralty cases, and other 
cases of federal cognizance, it can do this only in cases in which the 
States may confer the same jurisdiction cm their own courts — that 
is, in cases wherein the jurisdicticm of the federal courts is concur- 
rent, not exclusive. The remark of the Supreme Court in the Can- 
ter case, that a State court exercising admiralty jurisdiction must 
be established under the third article of the Constitution (the judici- 
ary article), though a Territorial court exercising the like jurisdic- 
tion need not be, seems inconsistent not merely with the lawful 
scope of that article, but with what may be called by pre-eminence 
the Conier dictum, which immediately follows this remark in the 
decision. Curiously enough, the dictum, on a roundabout survey, 
appears not wholly to sancticm the view which CKcasicmed it, and 
which it was originally employed to justify. In the cases just men- 
tioned, as previously intimated, an appeal lies from the judgments 
of the State or Territorial courts, through the inferior courts of the 
United States, to the Supreme Court; and, in regulating the exer- 
cise of this S4>pellate jurisdicticm. Congress resumes its primary 
character as the naticmal legislature. « But as the sufM-eme author- 
ity of an individual Territory, Congress exercises the powers of a 
State, and no other powers. 

It is these powers, no greater, no less, of which the CcMistitution 
makes Congress the depositary during the minority of a Territory, 
and which under the Constitution Ccmgress delivers up to the Ter- 
ritory on admitting it as a State. In this development of the dual 
character of Congress into a rounded principle, complete in itsdf, 
and tmiversal in its application within the spheres of exclusive legis- 
lation, various conflicting expressicms of the Supreme Court, it may 
be aflirmed, are reconciled with its dictum in the Canter case, and 
with each other. The principle, thus developed, fixes the status of 
the Territories in our political system, if I mistake not, with scien- 
tific precision. 

It follows from this principle that whatever a State may do or 
may not do within the sphere of its jurisdiction Congress may do 
or may not do in a Territory. As a State may establish its own 
judiciary to suit itself. Congress may establish a Territorial ju- 
diciary to suit its own conception of fitness ; and in dc^ng so it acts 
under the Constitution, not outside of it The Territorial judiciary 
and the federal judiciary, to be sure, are independent of each other^ 
except that in cases of federal cognizance an appeal lies from the 
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farmer (exactly as it lies from the State tribunals) to the latter ; but, 
though independent of each other, neither is independent of the 
Constitution, which provides for both. 

The fundamental error of Mr. Webster's argument, as it appears 
to me, consists in his not recognizing the distinction, though placed 
under his eyes by the Supreme Court a score of years before, be- 
tween Congress in its primary character as the federal legislature, 
and Congress in its secondary character as the supreme power of 
the Territories— the depositary of the rights of nascent States. 
Touch the argument with this distinction, ever so lightly, and the 
fabric of sophistry flies to pieces, like a Prince Rupert's drop. 

If the authority of Congress over the Territories is derived from 
the Constitution, it may be asked, what limits does the Constitution 
impose on the authority? To begin with, all that Congress does in 
a Territory, if it would observe the letter and spirit of the Constitu- 
tion, must be ''needful," and must tend to qualify the TerritcMy for 
Statehood, the constitutional destiny of every Territory. It of 
course must not infringe, directly or indirectly, any provisicm of 
the Constitution, express or implied. Specifically, the authority of 
Congress over the Territories, as combining the powers of the gen- 
eral government and of a State, is in reason limited by the consti- 
tutional prohibitions on both. That it is limited by the prohibi- 
tions on the general government, when Congress exercises the pow- 
ers of the general government, will be conceded ; but that it must 
on a fatir construction be limited also by the prohibitions cm the 
States, when Ccmgress in legislating for a Territory exercises the 
powers of a State, appears not only from the fact that the powers 
exercised in thus legislating are State powers, tmcombined with the 
powers of the general government, but from the fact that, if free in 
this case from the prohibitions on the States, the authority of Con- 
gress in a Territory would exceed the powers which Congress de- 
livers to the Territory cm its admission into the Union. The pow- 
ers of the trustee in possession cannot be greater than the powers of 
the legal and beneficial owner when he comes into possession. The 
guardian can have no power to do for his ward what his ward can 
have no power to do for himself on coming of age. 

If Congress, in the exercise of its power of exclusive legislation 
over a Territory, could on behalf of the Territory emit bills of 
credit, pass a law impairing the obligation of contracts, enter into 
an agreement with a fcM*eign power, or do any of the other things 
prohibited to the States but not to the United States, the Territory, 
acting by its constitutional agent, would exercise greater powers 
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than it would have when admitted as a State — ^the inchoate State, 
in power and dignity, would surpass the complete or definitive 
State ; which is contrary to reason. The abeyant rights of a Terri- 
tory, which Congress holds as its guardian, and yields to it on ad- 
mitting it into the Union, can rightfully neither go beyond nor fall 
short of the rights of the Territory when it becomes a State. If 
they did either, how could Congress, as their constitutional deposi- 
tary, account for the excess or the deficiency? It would have to 
confess itself either a usurper or a defoulter. 

The power of Congress over the Territories is thus not unlim- 
ited. There are in our government no tmlimited powers. A lim- 
ited government having unlimited powers is a contradiction in 
terms. Next to the power of amendment, the power least limited 
in our government is the treaty-making power; but the treaty- 
making power is far from being unlimited. It is limited by the 
fundamental principles of the government ; by the form of the gov- 
ernment; by the distribution of the powers of the government; 
and by express provisions of the Constitution. For examine, 
a treaty would be void that undertook to dissolve the Union ; 
to change the government into a monarchy; to vest the judicial 
power of the United States in Congress or the legislative power in 
the President ; to amend the Constitution in any particular without 
regard to the mode of amendment prescribed by the instrument 
itself; to deprive a State, without its consent, of its equal suffrage 
in the Senate ; or to establish slavery within the United States. A 
treaty is valid when made "under the authority of the United 
States," not otherwise ; and "the authority of the United States" is 
derived from the Constitution, and cannot be invoked by violating 
it. In this republic, in fine, the aegis of the Constitution ccxirers 
everything. No Territory of the United States, near or remote, 
can escape the Constitution; any more than a man can outrun his 
shadow. Our government is purely a government of law. Extra- 
constitutionality is unconstitutionality. 

A seeming anomaly in practice may be thought to mar the 
theoretical symmetry of our system. What if an infant State, it 
may be said, prove permanently incapable of self-government? In 
that case, assuming the Territory to be a permanent possession^ 
there would be no choice but to keep it permanently in the Terri- 
torial conditicm. The principle is that a Territory qualified for 
self-government is entitled to admission as a State. This princi- 
ple holds good in all cases; though in cases conceivable, if 
not confronting us, the attempt fully to realize it might stretch 
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out to the crack of doom. But that is not the fault of the principle. 
Anyway, we must fight the course. There seems no alternative, as 
things now are. If we have been so unfortunate or unwise as to in- 
troduce into our national household a political incorrigible or set 
of political incorrigibles, we shall have to pay the penalty, by taking 
up "the white man's burden," and bearing it as we may in subordi- 
nation to the Constitution, ready to fight it out on that line, in de- 
fault of a better, if it takes all time. Meanwhile, we are not bound, 
morally or constitutionally, to shut our eyes to any &ur chance of 
throwing off the burden, without injury to ourselves or to its con- 
tents. In the event of meeting with such a chance, or of bringing 
it to pass, the treaty-making power, exercised in negotiating a 
treaty of independence, or even of cession, might open the door of 
honorable relief from a situation become intolerable to us, without 
any countervailing benefit to the Old Man of the Sea lashed on our 
shoulders by treaty, and pinned to them by bayonets. This is a 
constitutional possibility. One other resource there is. Should 
we find it impracticable to manage our Territorial incorrigibles, 
commercially or politically, under the Constitution as it stands, and 
be willing to ads^t our free institutions to barbarians sooner than re- 
linquish the endeavor to adapt barbarians to them, we are at liberty 
to alter the Constitution in the mode it prescribes. But we are not 
at liberty, let us bear in mind, to alter it by usurpation. As for un- 
delegated rights of sovereignty (what are called "inherent rights"), it 
is the chief object of this article to accentuate the fact that in a gov- 
ernment of enumerated powers such rights can have no existence. 
Whatever we do, or refrain from doing, now or hereafter, it be- 
hooves us to remember that we owe our first duty to ourselves, in- 
cluding those institutions in which are enshrined our own hopes, 
and the hopes of mankind. The unfading counsel of Polonius is as 
apt for nations as for individuals : 

"This above all, To thine ownself be true ; 
And it must follow, as the night the day, 
Thou canst not then be iUse to any man." 

Paul R. Shifican. 
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HOW GREAT BRITAIN GOVERNS HER COLO- 
NIES. 



•• They went ont on the footing of equality with, not of slavery to, those 
who were left bthiad."-^ TAucydtd^s. 



The peculiar interest which attaches to the study af the Colonial 
Empire of Great Britain at the present time arises out of three con- 
sideraticms. First, because it is the most extensive and successful 
system of colonization the world has seen ; second, because the pres- 
tige which it has brought to the British nation is being seriously 
menaced by the reversals now being sustained by British arms in 
South Africa; and, third, because the United States have recently 
acquired possessions, some of which are so far removed from our 
shores and are surrounded by such climatic, social, racial and relig- 
ious conditions that they will have to be treated, for a time at least, 
as dependencies, before they can be incorporated into the Federal 
Union. 

The record of the Colonial Empire of Great Britain is a wonder- 
ful record ; a tale of peace and war, of change, of enlargement, of 
unparalleled growth. We are precluded by the limits of this article 
from reviewing this record and by our natural limitations from 
divining the secret of its wonderful success, and we shall not under- 
take to do either. But before describing the political machinery 
used in the administration of this system it will perhaps be interest- 
ing to note some of the agencies which have made the Empire pos- 
sible and which contribute to its strength and perpetuity. 

Nature fortunately gave to England such obvious boundaries, 
that it has been spared the perpetual melting down and recasting 
processes to which the countries of Continental Europe have been 
subjected. Her fortresses are the works of nature. She is literally 

''Neptune's park, ribbed and paled in 

With rocks unscalable and roaring waters." 

This natural advantage has served not only to "coc^ from other 
lands her islanders," but also to prevent wrong-headed rulers bom 
trying to enlarge her boundaries by annexing the lands of their 
neighbors on the Continent Strong, healthy nations, like healthy 
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individuals, must grow. This can be done in two ways— either by- 
taking possession of adjacent lands or of distant parts of the world. 
England has been debarred from the first method by nature and 
hence has devoted her energies to colonizing lands beyond the seas. 
Four causes have contributed largely to the success of this enter- 
prise — two of which might be termed mechanical or scientific, and 
two administrative or historical. The scientific agencies referred 
to are the improved methods of applying steam to transportation 
and the use of electricity in transmitting intelligence under the sea 
as well over the land. These fences, by practically annihilating 
space and time, have brought about conditions without which 
neither the commercial and financial activity nor the political life of 
the Empire could exist. The foilure of the Empires of antiquity 
was often due to the fact that they were unable to overccmie Uiese 
physical conditions which lay in the way of vigorous and effective 
administration of possessicms lying at a great distance from the seat 
of government. Aristotle estimated that one hundred thousand 
freemen were too many for a single state, yet Great Britain rules a 
single dependency of two hundred and fifty millions of inhabitants, 
distant thousands of miles from her shores. Steam and electricity 
are the natural enemies of ignorance, prejudice and provincialism. 
They spread democracy and learning. You will recall that they 
have only been effective as world agencies during the last fifty years. 
The first submarine cable between England and America was not 
successfully laid until 1866. The ships that carried the first settlers 
to Atistralia took eight months on the voyage, whereas now the trip 
can be made in less than six weeks. Burke expatiated at length 
upon the effect remoteness had upon administration. In his time 
it took six weeks to reach the American Colonies. "Three thou- 
sand miles of ocean," says he, "lies between you and them. You 
cannot ptunp this dry. No contrivance can prevent the effect of 
this distance in weakening govenment. Months pass between the 
order and execution. Who are you that you should fret and rage 
and bite the chains of nature?" While Burke was perhaps the most 
profound statesman that ever lived, he caught no glimpses of what 
the future had in store in the way of scientific invention. For pur- 
poses of administration the ocean has been pumped dry and the 
chains of nature burst astmder. Man has conquered nature with na- 
ture. The storm cloud and raging billow have no terrors for him. 
He makes the lightning of the one minister to his needs and laughs 
at the fury of the other, as his leviathan of steel and steam gathers 
speed by churning it into foam. Now the execution follows swift 
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on the heels of the order and the ocean is crossed in as many days 
as it then required weeks. 

The two administrative or historical facts which have played 
such an important part in the growth of the Empire are the repeal 
of the Com Laws by the British parliament in 1849, ^^^ ^^ ^^^ ^^ 
her American Colonies in 1783 — ^the former making Great Britain 
a free trade nation, and the latter teaching her the necessity for 
granting local self-government to those Colonies where the English 
speaking people predominated. The growth of the doctrine of free 
trade and the principle of independent government in the English 
speaking Colonies went hand in hand. At the time when British 
statesmen were inclining themselves to give free institutions to the 
Colonies^ the doctrine of free trade was becoming a fundamental 
principle of British politics at hcnne, and its application funda- 
mentally modified the relations between the Mother Country and the 
Colonies. In early times it was never doubted that the Mother 
Country should enjoy a monopoly of the trade of her Colonies. 
Now she has no preference in their markets unless they choose to 
give it to her, for each Colony frames its own tariff, and may impose 
what duties it pleases on the export of the Mother Country or of 
other Colonies. Sixty years ago, when English statesmen were con- 
fronted with the problem of how to govern their great dependencies, 
Canada and Australia, they had before them two significant facts ; 
the places were so far removed from home that great difficulty 
would attend their management, and that English people predom- 
inated among their inhabitants. Experience taught them that Eng- 
lish Colonies had thriven under self-government, and that the great- 
est of them were lost forever by the action of the Mother Country 
in imposing taxes on the Colonists instead of leaving them to tax 
themselves. 

They saw that they must incur one of two dangers; either by 
giving self-government they must run the risk of peaceful separa- 
tion, or by refusing it they must run the risk of a second war of 
Colonial independence. They wisely chose the former alternative. 
They rule with a loose rein that they may rule at all, and the pres- 
ent force and vigor of their authority is derived from a prudent 
relaxation of authority. The fallacy in trying to keep a Colony of 
Englishmen in subjection was pointed out by Burke during the 
conflict with the American Colonies. He stated the gist and phil- 
osophy of the whole matter in his speech on "Conciliation with 
America," when he said, "An Englishman is the unfittest person on 
earth to argue another Englishman into slavery." The ignoring 
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of this doctrine at the time and the subsequent adoption of it is 
another instance of "The stone which the builders rejected, the same 
has become the head of the comer." This principle is now the 
chief comer stone of the Colonial Empire of Great Britain. 

When we consider the vastness of the Empire, that it lies on "the 
scattered fringe of many oceans/' and embraces every zone and 
parts of every continent, that it numbers among its inhabitants rep- 
resentatives of every known race and types of every form of civiliza- 
tion, from the lowest to the highest, from the oldest to the youngest 
— the Hottentot and the Englishman — civilizations whose origin is 
lost in the twilight of histCMy and civilizations springing full pan- 
oplied from the forefront of the present — ^that it deab with religions 
of every form, and institutions of every character, and that it con- 
trols all the great highways of the seas, we are amazed and naturally 
wonder and inquire how is all this done? What methods are 
adopted? What political alchemy has the people of this little isle 
discovered which enables them to stretch their scepter to the four 
comers of the earth, and hold in their hands the destiny of such a 
large portion of mankind? 

The answer to this is that the machinery of govemment in some 
instances is simple, in others complex. There is no hard and fatst 
rule. The system in use is noted for its variety and flexibility of 
rules. It is not attempted to govem Canada and Basutoland in the 
same manner. The English never commit the folly of making a 
set of ideal laws and then undertaking to make their Colonies con- 
form to it. They realize that the law under which a people live is 
the natural expression and product of their intellectual and moral 
and social gifts and habits, whence it follows that communities rep- 
resenting different types of life require different sets of laws. An 
examination of the situaticm discloses the fact that the Odonies of 
the Empire are distinguishable into two or three general classes. 
The classification may be grounded on climate, or cm racial distinc- 
tion, or on the form of govemment used. While we are interested 
in making the classification according to the fcHm of govemment 
in use^ it will be observed that, in so doing, the same lines will be 
drawn that would be drawn were the classification based on race or 
climate — that is to say, the form of administration adopted is de- 
termined by the race of people which inhabit the Ccdony, and the 
race of people in the Colcmy is determined by the climatic zone in 
which the Odony is located. For example, the temperate Colonies 
are the natural homes of the Eur(^>ean races and have been now 
completely occupied by those races. These Colonies being peopled 
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by men accustomed to constitutional governments at home, are 
capable of receiving and working institutions similar to those under 
which they formerly lived. Naturally they carry these institutions 
with them to the new country. The American Colonies reproduced 
English institutions and English law. The same thing has taken 
place in Canada, Australia and New Zealand. This is not true of 
the tropical Colonies. In them the incoming races are forbidden 
by the heat, not only to support open air labor, but also to retain 
their original robustness of mind and body. Such countries are 
Central Africa, British India, Borneo and the Philippine Islands. 
Here we find few European immigrants, an enormous native colored 
population and a very low type of dvilizaticm. So in these racial 
and climatic conditions we have the basis of our classification as re- 
gards the form of government used. Recognizing these distinc- 
tions. Great Britain has long since made it a maxim of British policy 
that every Colony where the English race constitutes the bulk of the 
p<:q>ulati(m, ought from the first to receive local self-government, 
and ought to have an elective legislature and a ministry responsi- 
ble thereto, as soon as the citizens have become numerous enough 
to work such a system. This rule 24>plies to Colonies settled in 
the main by Englishmen, and they are classified as Respofuibk Gov- 
emmetUs. On the other hand, wherever the majority of the popula- 
tion are of another race, whether negroes, Asiatics or Polynesians, 
it follows that they can not be trusted with self-government They 
are intrusted with CMily such power as they are capable of exercising 
safely and are usually governed despotically, and are classified as 
Crown Colonies. 

The machinery of government at home is about as fc^ows: 
The whole system is placed in diarge of the Colonial Office, ytbidi 
is under the control and supervisicm of the Secretary of State for the 
Colonies. He is supplemented by a corps of assistants who are se- 
lected by competitive examination and without any regard to party 
affiliations. The Secretary himsdf being a member of the cabinet, 
is, of course, a party man. 

The Colonial Office is the repository of the experience and tra- 
ditions of several generations, and has accumulated a stock of pre- 
cedents and a mass of special knowledge regarding the history and 
conditions of each Colcmy of the greatest utility for practical pur- 
poses. It knows the character, aptitude and record of every im- 
pCMtant official in the service, and is able to give due weight to his 
utterances and his policies. It must be borne in mind that there is 
but little work done in the hcmie office for the Responsible Govern- 
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ments. Its chief business is to nominate a Governor to act as the 
local representative of the Crown. In Canada, the Home Govern- 
ment, instead of nominating the Governor of each Colony, nomi- 
nates a Governor-General for the Dominion, and he in turn nomi- 
nates the Lieutenant-Governors of the several provinces. For each 
of the Australian Colonies and for Cape Colony, the Hcmie Gov- 
ernment nominates a special Governor. 

In general outline the machinery of government existing in the 
various Colonies is the same, but in its practical workings there is 
a vast difference. It consists of a Governor sent out by the Hcmie 
Government, an Executive Council and a legislative body. The 
functions of the Council and Legislature vary as we pass from the 
Responsible Government to the lowest form of the Crown Colonies. 
In the Responsible Governments the Executive Council is nomi- 
nated by a majority of the legislature and practically corresponds 
to the Cabinet in the Home Government. These Governments 
have their exact prototype in the Home Government with its par- 
liament and cabinet and nominal executive. But it is quite differ- 
ent with the Crown Colonists. In all of these there is a Govern- 
ment from home, the power of which is in the last resort absolute. 
But in many there are also local l^slative councils. In some these 
councils are nominated by the Crown, a scheme which indirectly 
checks the Governor by requiring him to listen to advice befcH^ he 
acts, though his advisors have no weight of representative authority 
behind them. In others the councils are partly ncmiinated, partly 
elective. In most of the Colonies the Crown has reserved the right 
to legislate, by means of what is called an c^der in council, over the 
head of the local legislative council. There are a few Colonies in 
which there is no local council at all. In all of these Crown Col- 
onies the supreme authority has been concentrated in the hands of 
a Minister in ^ndon and his lieutenant, the local Ccdooial Gov- 
ernor. 

India is an Empire in itself, and though of the nature of a Crown 
Colony, it is under a separate management, which together with its 
unique position in the Empire entitles it to a separate consideration. 
The administration of British India is the most gigantic task ever 
attempted by a nation in the history of the world. The Roman 
Empire was larger in area, the Chinese Empire may be larger in 
population, but in neither case do we find a ruling race composed 
of foreigners whose home is beyond the sea. 

British India is divided into eight great provinces, and these are 
sub-divided into two hundred and forty-five districts. The district 
is the tmit of administration and correspcmds to the English Shire. 
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The present form of government of the Indian Empire was 
established by the Government of India Act (21 and 22 Vict Cap. 
106), whereby all the territories formerly under the government of 
the East India Company were vested in Her Majesty. Under the 
provisions of the Royal Titles Act passed in 1876 (39 and 40 Vict 
Cap. 10), Queen Victoria was proclaimed Empress of India at Delhi 
before the princes and high dignitaries of India, January i, 1877. 

The administration of the Empire in England is intrusted to the 
Secretary of State for India, assisted by a council of not less than 
ten members, nine of whom have served or resided ten years in India, 
and have not left India more than ten years previous to the date of 
appointment The administrative machinery in India consists of a 
Viceroy, who in theory represents the Queen-Empress, but who in 
reality is subordinate to the Secretary of State, and two councils, 
which owe their existence to a series of acts of parliament One of 
these councils is executive, and the other legislative. The Viceroy 
is required to act in all cases through his council. 

The executive council is OMnposed of six ordinary members, 
with the commander-in-chief as an extraordinary member, who are 
all appointed by the Secretary at home. In certain respects it may 
be compared with the Eng^sh Cabinet. The legislative council is 
composed of the preceding, together with from six to twdve ad- 
ditional members for making laws and regulations. They are ap- 
pointed by the Viceroy from amoi^^ high officials, other English 
residents, and prominent representatives from the native com- 
mtmity. 

While the whole tendency of constitutional progress in England 
has been to impose limitations 00 the power of the Executive, the 
whole tendency of administrative development in India has been 
to increase the authority of the Executive. Though the work of 
Great Britain in India is not yet finished, it has already jridded 
great results. 

'It has established perfect internal peace and security through 
''a vast area, much of which is still inhabited by wild tribes. 

''It has secured a perfectly just administration of laws, civil as 
''well as criminal, between all races and castes. 

"And it has imbued its officials that their first duty is to do their 
"best for the welfare of the natives, and to defend them against the 
^'rapacity of European adventurers.^' ^ 

Its work has been equally beneficial in the other Colonies. 

Bryoe. 
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Thus have we traced in brief, but dim outline, some of the poli- 
cies, and enumerated some of the agencies which have been used in 
establishing and maintaining the great Eminre, which, sixty years 
ago, was eloquently described by Daniel Webster as ''a power to 
''which Rome in the height of her glory is not to be compared — 
''a power which has dotted over the surbce of the whole globe with 
''her possessions and military posts, whose morning drum-beat, fol- 
"lowing the sun and keeping company with the hours, drdes the 
"earth with one continuous and unbroken strain of the martial airs 
"of England.'' 

Lbbbeus R. Wilfley. 
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THE PHILIPPINES.* 

It has been said that we like big things in this country, and we 
have gotten in the Orient a big archipelago. If you draw a line from 
Formosa down to the middle of Borneo, then another line from the 
same point in Formosa at an angle of 45 degrees, you would have a 
triangle which embraces our new archipelago. That triangle will 
lie through 17 degrees of latitude, from 21} down to 4}, and at its 
broadest point will extend over 10 degrees of longitude. Or if you 
take a map of Europe made on the same scale, and put the NcMth of 
Scotland on the apex of this triangle, then the toe of Italy will iUl 
on its base, and all Europe will lie within it in its north and south 
directions. The upper part of that triangle is occupied by the 
largest of the islands of the archipelago— Luzon, 40,000 square 
miles. The middle section of the triangle contains the Visayan 
Islands, lying south of Luzon, and which we are now beginning to 
know as the islands of Panay, Negras, Cebu, Samar, Leyte, etc. 
Towards the base of the triangle are the Sulu archipelago and the 
island of Mindanao. These islands together make about 120,000 
square miles of area. The mountains in these islands run from 
north to south. From Sulu you can look out toward the setting 
sun and see a mountain range of 4,000 feet; behind you there are 
mountains ; down in Mindanao, where this mountain range termi- 
nates, they are 10,000 to 11,000 feet high. The archipelago raises 
hemp, rice, coffee and pepper, and is the land of the caribou, which 
answers all purposes of transportaticm. There is a tree there called 
the Nara, out of which they make tables and fine furniture. This 
land became known to Europeans in the early part of the Sixteenth 
century. In 1521 Magellan landed in the northern part of Mindoro 
and sailed northward to the island of Luzon, where some 700 of the 
natives were baptized. Another Spanish expedition went out in 
1565, accompanied by a band of Augustinian brothers, and once 
more ccxnpelled the natives to swear allegiance to the Spanish 
Crown, and from that day to this the secular and religious powers 
have worked hand in hand forthe subjugation of the PhUippine 
archipelago. 

As to the people, I suppose it would be accurate to say that 
when the first Spaniards went there, they were foirly comparable 

* An address delivered before the Yale Phi Beta Kappa Society, Febru- 
ary, 1900. Stenographer's report, revised by President Schunnan's Secretary. 
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with the Indians of North America, and it is a g^eat credit to Spain 
that, however much in recent years she may have misgoverned 
them, she addressed herself to the conversion of those people and 
the spread of civilization among them. Out of the 8,000,000 peoi^e 
inhabiting the archipelago, 6,500,000 are civilized and Christianized. 
Their Christianity is of the Roman Catholic t3rpe, and their civiliza- 
tion, of course, would not rank with the highest type of civilization 
in Europe and America, but it has nevertheless sufficiently devel- 
oped to mark it off distinctly from barbarism. 

There is a great medley of people. Matthew Arnold in his let- 
ters complained of the monotony of American life ; we look alike, 
think alike, read the same newspapers, our cities are built in the 
same way, and the very streets are named by numbers. If there 
has been uniformity in our life in the past, believe me that in the po- 
litical world we shall have variety now. You have in the Philippine 
Islands three great races and eighty-four known tribes. The three 
great races are the Negritos, Indonesians and Malayans. The 
Negritos are the oldest inhabitants. Their homes to-day are on the 
slopes and mountain sides of Luzon, Mindoro, Panay and Negros. 
They live on tubers and such game as they can bring down with 
their poisoned arrows. They are fast disappearing and ntunber not 
more than 25,000. Their death rate is said to be greater than their 
birth rate. They stand at the bottom of the scale among the peo- 
ples. They are short of stature, have closely curled hair, flat noses, 
thick lips, black skin and awkward, clumsy feet Their intelligence 
is also of the lowest order, and as they are fast disappearing, I don't 
suppose they will cause serious problems in the future. The next 
in the scale are the Indonesians, numbering about half a million. 
They are uneducated and live for the most part ii. the island of 
Mindanao, which never felt the influence of Spanish civilization. 
Naturally they seem to be people of great intelligence. I saw a 
specimen of this tribe — a fine- fellow, 19 years of age, five feet, nine 
or ten inches in height, light color, aquiline nose, almost classic lips 
and chin — a perfect type of physical manhood. The Malayans are 
by far the most numerous of the peoples. There are forty-seven 
tribes, speaking different dialects which are unintelligible to each 
other. S(Hne eight or nine civilized tribes constitute the bulk of the 
Malayan population. These are the Visayans, numbering two and 
a half millions ; the Tagalogs, numbering one and a half millicm ; 
the Vicols, five hundred thousand; the Pampangos and Pangasi- 
nanes, each three hundred thousand to four hundred thousand ; the 
Ilocanos, over four hundred thousand ; and the Cagayanes, nearly 
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two hundred thousand. AU these are civilized and Christianized ; 
and to them we must add the civilized and Mohammedanized 
Moros, about three hundred thousand. You hear a good deal in 
certain quarters of the Filipino people and nation. There is no 
such nation or people. What you have is an assemblage of differ- 
ent peoples and tribes, speaking languages which are unintelligible 
to one another. 

It would not be fair to gauge the Philippines by what you see in 
Manila, because Manila is a great cosmop(^itan dty. They have a 
considerable sprinkling of half-breeds, and representatives of 
European peoples — ^English, German, Swiss. The civilization of 
the archipelago is not foirly expressed in the city of Manila. Rather, 
would I take one of the southern towns or villages, far away from 
Manila, where the people have worked out their civilization under 
local conditions, and without any assistance from Eur(^>ean peoples. 
In the remote town of Silay, in the northern end of Negros, I met 
a number of Filipino gentlemen with whom I spent an hour or so, 
and I assure you I was surprised at the degree c^ intelligence which 
I found among all the people who met me. There was an artist 
who had painted a picture of Liberty — the United States breaking 
the chain of the Filipino. I talked with him about the condition of 
the islands, and we then attended a banquet, where those men made 
as good speeches as we hear at banquets at home ; perhaps not so 
many witticisms, but as much solid matter and vastly mort earnest- 
ness. 

I was the first official who landed on the Sulu Islands. I saw 
the Sultan, and told him that we had come into possession of Spain's 
rights in the Sulu archipelago, and proposed to enforce them. He 
told me that he had been at war with Spain for generations and had 
been successful, and that Spain annually paid tribute to him. I told 
him that our attitude was pacific, and tliat I was sure it would be to 
his own interest to accept American sovereignty, and he recipro- 
cated those sentiments. 

During all the long period of Spanish occupation of the Philip- 
pines, the internal affairs of the Sulus remained absolutely in the 
hands of their chieftain. Spanish jurisdiction was merely an exter- 
nal one. They managed their own local affairs in their own way. 
We, having accepted Spain's sovereignty, had no more rights than 
she had among the Sulus. 

I cannot explain the nature of the work which confronts us un- 
less you bear in mind that there are two entirely different social and 
political conditions in the Philippine archipelago. The people of 
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Luzon and the Visayans belong to one, the southern tier of islands 
to the other. The latter represent the stage of pcriitical evc^ution 
which the Filipinos had reached when the Spanish got there. In 
the southern tier there are native Sultans and the institution of her- 
editary sovereignty, and the people are accustcnned to the sway of 
their rulers. On the northern islands, all Filipino potentates and 
dignitaries standing between the mass of the people and the Spanish 
overlords have disappeared. You simply have the mass of people 
with natural leaders to whom they look up. You have, in short, an 
absolute democracy as complete as that in the United States. In 
Spanish days, over this uniform level of Filipino people, there was 
a Spanish Captain-General, but with his disappearance no other 
sovereign remained throughout the island of Luzon and the Visayan 
Islands. Consequently, in adapting a form of government to the 
archipelago you must take account of these varying conditions. We 
must adapt our government to the people. A scheme of govern- 
ment which can easily be adapted to the southern tier of islands is 
that which Sir William Clark, with such eminent success, put in 
operation in the Malay peninsula. He entered into agreements 
with the Sultans of the States to the effect that he would supply 
them with advisors, whose advice they were under obligation to ac- 
cept, and that he would control the receipts and expenditures of their 
respective States, and he told them that, with these simple changes, 
the Sultans would find themselves vastly more prosperous than ever 
before. Any one who has studied the wonderful history of the 
Malay archipelago will find his promise fulfilled. We can make 
agreem^its with the chieftains of the southern tier, by which we 
shall take charge of the custom houses, and they will accept advisors 
who will bring to bear upon them not the power of the sword, but 
the American sense of justice, the American sense of government, 
and capacity iot ushering in prosperity. Thus these islands in 
course of time can be lifted as high above the condition they are 
now in as the northern islands have been since the year 1813. Those 
who recommend this policy seem to think it applicable to the whc^e 
territory, but no protectorate can succeed, no agreement with the 
head of a State can be made unless that head is a permanent head. 
How could a government like the United States make an agree- 
ment with the head of a State which to-morrow may be down? 
How could we make an agreement with Aguinaldo? The Taga- 
logs are only one tribe and not the largest tribe. We could not 
make an agreement analagous with the agreem^it we have made 
with the hereditary ruler of the Sulu archipelago. Sentiments of 
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loyalty surround his throne, his people expect arbitrary rule, what 
he prcmiises he has power to perform. Aguinaldo, the creature of 
a military dictatorship, may be up to-day and down to-morrow. 
While the people are attached to him, they have no feeling for the 
dictator like that the Sulus have for their hereditary chieftain. We 
have to govern in the northern part because the conditions are dif- 
ferent. Now what shall we do? There are those who say that we 
cannot do much of anything. Others that the Constitution settles 
all. I am not pessimistic nor disappointed. We can do a great 
deal. Though I am not a lawyer, I do not believe that the Consti- 
tution applies to either the Philippine Islands or any other territory. 
The benefits of the Constitution will be ^oyed by the peoples of 
outside lands when the Congress of the United States applies them. 
Assuming that we have power to do as we will, assuming that the 
Constitution does not apply to the Philippine Islands, then what 
shall we do to solve the problem? The first thing to do is to find 
out what the people want. We must adapt our government to the 
Filipinos. No matter how benevolent our desires may be, if the 
benevolence does not run in those channels which are congenial to 
the Filipino peoples, it will prove a failure. We made an honest 
and strenuous attempt to ascertain the ideals, sentiments, and preju- 
dices of the Filipino people, and when our report is published, some- 
thing I think will be dear which no one would expect to read ; 
namely, that the form of government recommended by the ccnn- 
mission is substantially that which the best Filipinos themselves de- 
sire. We ascertained the views of the Filipinos not by intercourse 
with those of Manila and elsewhere, but by asking the most eminent 
Filipinos to submit memoranda to us, and to draw up an ideal consti- 
tution from their own point of view. The most encouraging thing in 
my experience is the marvelous coindd^ice which obtains between 
their ideals and aspirations on the one hand and the traditions, prac- 
tice and institutions of this Republic on the other. What the best Fil- 
ipinos want is exactly what the best Americans want to give them, 
what any set of administrators sent there would most desire to con- 
fer upon them. It is the old American story; absolute rdigious 
liberty, dvil liberties, and all the political franchises they are capa- 
ble of exercising. It is not independence. There are good and in- 
telligent people, who rank among the best of our citizens, who are 
conmiiserating the Filipinos because deprived of their independ^ice. 
There can be no greater fallacy. The Filipinos did not go to war 
with Spain in order to win their independence — ^independence never 
entered into their programme. Here is their programme — ^a pro- 
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gramme first published in Manila in 1897, one year after the insur- 
rection had been in full blast 

(i) Expulsion of the friars and restitution to the townships of 
the lands they have appropriated. 

(2) Spain must concede to us, as she has to Cuba, parliamentary 
represratation, freedom of the press, toleration of all rdigious sects. 

(3) Equality of treatment between Insular and Peninsular civil 
servants. 

(4) Restitution of all lands appropriated by the friars to the 
original owners, or to townships which shall sell them in small 
headings to individual purchasers. 

(5) Abolish the government's power to banish citizens, as well 
as unjust measures against Filipinos. 

(6) Legal equality of all persons under the civil and penal code. 
This is a list of grievances, a demand for reform subject to the 

sovereignty of Spain. In dealing with the political problem we 
must endeavor to give the Filipino people what they want. They do 
not want independence. The best of them say that it is actually im- 
possible. So far as the first two points are concerned, it is incon- 
ceivable that our government should not establish civil and religious 
liberty. Complete self-government would be a calamity. The 
Filipinos are not capable of governing themselves. What experi- 
ence have they had under the grinding tyranny of Spain's rule, with 
no opportunity to govern themselves except in their local affairs? 

We can give what they are capable of exercising ; that is, munici- 
pal and county home rule. Turn their provinces into counties, do 
away with provincial governments, set up town government as in 
the United States, with one proviso. They cannot conceive of local 
self-government without supervision from Manila, without interven- 
tion on the part of the central government, and while the Filipinos 
insist on county government, they need an American supervisor to 
see that good advice is accepted. That provision is contained in the 
constitution of the Filipino Republic, which has served as a model. 
Qvx main purpose with the Filipinos should be to give them what 
they want — ^municipal and county home rule under the supervision 
and control of the central government at Manila. 

The central government should consist of a lower branch of the 
Legislature dected by themselves on a property and educational 
qualification, a Senate, half elected by them and half nominated by 
the President, and a group of their best men, induding the Chief 
Justice. If we retain the right of naming a Governor, and also have 
the right to name half the Senate, they retain more real freedom. 
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more real self-government, than they ever dreamed of when they 
took up arms against Spain. 

It is not an easy task, but I do not think it is an insoluble one. 
There are of course di£Bculties which anybody can point out. We 
have not been in the colonizing business ; all sorts of new responsi- 
bilities have come upon us. There are certain specific circum- 
stances to which I would like to call your attention. 

(i) The fact to which I have referred, of the natural harmony 
which exists between our own traditions and the Filipino aspira- 
tions. (2) The masses of the people are densely ignorant and 
superstitious. In Massachusetts there is one teacher for every 169 
of the population, in the Philippines there is one teacher for every 
4,000. But most of the people hunger and thirst after knowledge. 
Somehow they have in them a persuasion that knowledge is power. 
The example of Japan is before them as a model. While these 
people are ignorant, their yearning for knowledge, their devotion 
to it, their readiness to tax themselvs to maintain schools, is an ex- 
ceedingly hopeful factor. (3) You have a sprinkling of educated 
men all over the archipelago, educated in the Jesuit college at Ma- 
nila, or in the University of Manila. I was not anywhere where I 
did not meet a few educated men. We have got to satisfy the edu- 
cated minority, have got to ascertain their ideals, and give them the 
freedom of government they think adapted to the people, and by 
doing that, by winning their support and utilizing their ambition^ 
they will carry with them the mass of the people, and the problem 
of govemmwit will be a comparatively simple one. 

The financial question and the trained civil service arc important. 
The Philippine Islands supported the Filipino government 300 
years, and spent, out of $16,000,000 a year, $4,000,000 for an army 
they did not need, $2,500,000 for a navy which was a mockery, 
$1,500,000 on a colonial department. If a country which has 
money enough to fling about in that fashion cannot support itself 
and maintain all the legitimate branches of a Filipino government 
under American sovereignty, then you have the most astounding 
wonder we have met with in our history. They have resources ; 
there are public lands there in the mountain districts, which will 
become valuable when highways and railroads are built 

As to the trained dvil service, we have not one like the English. 
But England had not either when she began to govern Asiatic peo- 
ples. We will have to make ours, and we have the great advantage 
of the history of England's experience, its failures and successes, 
as a warning, guidance and encouragement. I think you may 
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trust the Yankee to work out the scheme of civil service. We shall 
not need a large number of men out there. Only a small number 
of Americans will be needed with the offices mainly in the hands 
of the Filipinos, — ^four or five score will be sufficient India has 
300,000,000 of people and 1^500,000 square miles, or, excluding the 
Feudatory States, 230,000,000 people and 1,000,000 square miles. 
They have only one English civil official for every 230,000 pec^le, 
or 1,000 in all. We shall not need an army of civil servants. We 
may trust the government to send the right men, because, while 
both political parties insist that we must change our public men 
every four years in this country, they agree that when we come to 
deal with the Filipinos it is a different proposition, and we have got 
to select the best men and retain them in office, because our capacity 
to govern an Asiatic nation is on trial, and the result one way or the 
other is going to be of tremendous significance for our reputation. 
I am willing to confess that I have more anxiety on that one point 
that on any other. If all doubt be removed there and we send out 
the right class of administrators, the problem of governing the 
islands, while perhaps a difficult one, will be more easy than the 
majority of Amercan people believe. There are some Yankees who 
think that we can take anything we can lay hands on, but we shall 
fail if we introduce any such conception into our government 

If we think of these islands mainly as a responsibility which has 
devolved upoir us as a result of our war with Spain, and if we 
imagine that our mission is to lift these people intellectually, morally 
and mentally, then I am sure there will be no mistake aty>ut the 
kind of government we shall give them, and the American flag, 
which throughout all the Orient is the symbol of irresistible power, 
will then be an emblem of freedom and star of hope to all the c^ 
pressed nations of the world. 

Jacob G. Schurhan. 
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EXTENT OF JUDICIAL POWER — ^INTERFERENCE WITH EXECUTIVB 

POWER. 

The decision in the recent case of La Abra Silver Mining Com- 
pany V. United States, 20 Sup.Ct. Rep. 168, finally detennines a ques- 
tion which has been the source of no little diplomatic correspond- 
ence between the executive and legislative departments of our gov- 
ernment during the past quarter of the century^ and presenting one 
of the most outrageous claims ever worked through Congress. 

The questions involved in this case arose from a claim made by 
the La Abra Silver Mining Company, a New York corporation, for 
damages alleged to have been sustained in consequence of certain 
acts and omissions of duty upon the part of official representatives 
of the Republic of Mexico. Pursuant to a convention between the 
United States and the Republic of Mexico, concluded in 1868, this 
claim was submitted to a commission of two for investigation. 
They, foiling to agree, appointed an umpire, as provided by the 
terms of this convention, who made an award of close on to 
seven hundred thousand dollars in fetvor of the mining company. 
An application was made to the umpire by the Government of 
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Mexico for a rehearing of the case, but it was denied. Subse- 
quently, the Mexican Government, without at all disputing its 
obligations under the convention of 1868 — ^making such an award 
final — ^placed in the possession of the Secretary of State of the 
United States, certain books, documents and papers which it al- 
leged had been then recently discovered and would show that the 
La Abra Company was not only fictitious and fraudulent, but had 
been supported by false and perjured testimony. At that time a 
large part of the sum awarded to the company had been paid by 
Mexico and was in the hands of the Secretary of State. 

The President being of opinion that certain legislation was 
necessary as to the manner of making payments to die individual 
claimants, the matter was submitted to Congress. An act was 
passed, one portion of which directed the President to investigate 
the charges of fraud, and empowered him to withhold the funds, 
should he be of the opinion that the case ought to be retired. The 
Secretary of State subsequently made an investigation, and, after a 
thorough examination of the newly-discovered evidence, reported to 
the President that, "while the nature of the case did not justify or 
demand a retrial of the claims by a new international tribunal, the 
honor of the United States required that the case should be further 
investigated by the United States to ascertain whether this govern- 
ment had been made the means of enforcing against a friendly 
power claims of our citizens based upon or exaggerated by fraud ; 
that if further investigation should remove the doubts, the honor erf 
the United States would have been completely maintained, but if, 
on the other hand^ the claimant should fail in removing these 
doubts, or if they should be replaced by certain condemnation, the 
honor of the United States would be vindicated by such measures 
as might then be dictated ; and that as the Executive had not the 
means of instituting and pursuing the investigation, the subject 
should be referred to Congress ior its action." Congress failed to 
make any provision, and after it adjourned in the summer of 1880, 
pajrment to the La Abra claimant of the installments received 
from Mexico, were begun by Executive order. This proceeded un- 
til the Arthur Administration, at which time further distribution 
was suspended because of the negotiation of a treaty between the 
United States and Mexico for a re-examination of the case. This 
treaty was signed in 1882 and was submitted to the Senate for its 
approval, but was rejected by that body. While this treaty was 
before the Senate mandamus proceedings were brought to compel 
the Secretary of State to distribute the installments which had been 
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withheld. The suit went to the Supreme Court on appeal and was 
dismissed by that tribunal. Frelinghuysen v. Key, no U. S. 63. 
After the rejection of the treaty, and after repeated recommenda- 
tions to Congress by the Executive Department, an act was finally 
passed in 1892 conferring full jurisdiction over the matter upon the 
Court of Qaims, with right of appeal to the Supreme Court of the 
United States, and authorizing the Attorney-General to bring suits 
in the name of the United States to determine whether the original 
award was obtained by fraud. The La Abra Company demurred 
to the bill brought for this purpose, the main ground being that 
the questions involved were of a diplomatic or political nature, and 
that under the Constitution of the United States the subject-matter 
of this suit was within the final and exclusive control of the Execu* 
tive Department of the government and not within the jurisdiction 
of any judicial tribunal. 

Article III, Section 2, of the Constitution provides for the ex- 
tent of the judicial power, and declares that the same shall extend 
to all cases in law and equity arising under this Constitution, the 
laws of the United States, and treaties made, or which shall be made, 
under their authority, etc. This article confines the judicial power 
to a ''case in law or equity,'' in which a right under such law is 
asserted in a court of justice. If the question cannot be brought 
into a court, then there is no case in law or equity, and no jurisdic- 
tion is given in the Constitution. 

Chief Justice Marshall, in the case of Cohen v. Virginia, 6 Wheat 
264, declared a suit to be the prosecution by a party of some claim, 
demand, or request in a court of justice for the purpose of being 
put in possession of a right claimed by him and of which he is de- 
prived. It is also decided in this case that if, in any controversy 
depending in a court, the cause should depend on the validity of a 
law, that would be a case arising under the Constitution, to which 
the judicial power of the United States would extend. In the case 
of Osbom V. Bank of United States, 9 Wheat 738, in referring to the 
judicial power, the court says, "This clause enables the judicial de- 
partment to receive jurisdiction to the full extent of the Constitu- 
tion, laws, and treaties of the United States, when any question 
respecting them shall assume such a form that the judicial power 
is capable of acting on it. That power is capable of acting only 
when the subject is submitted to it by a party who asserts his rights 
in the form prescribed by law. It then becomes a case, and the 
Constitution declares that the judicial power shall extend to all 
cases arising under the Constitution, laws and treaties of the United 
States." 

4 
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There are matters involving public rights which may be pre- 
sented in such form that the judicial power is capable of acting on 
them, and which are susceptible of judicial determination, but which 
Congress may or may not bring within the cognizance of the courts 
of the United States, as it may deem proper. Murray v. Land Co., 
i8 How. 272 ; Smith v. Adams, 130 U. S. 167. 

The finding or conclusion reached by the Court of Claims, in a 
case presented to it, is not enforceable by any process of execution 
issuing from the court, nor does the statute establishing this court 
make it the final and indisputable basis of action for the other de^ 
partments of government The functions of this court are more 
in the nature of advisory. The Supreme Court has always been 
very reluctant in exercising its judicial power in reviewing decisions 
of this court, on an appeal, unless it was empowered to render a 
decision which was to be a final and indisputable basis of action by 
the parties and not simply ancillary or advisory. Re Sanborn, 148 
U. S. 222. 

In the present case the Supreme Court, after an examination of 
former adjudications on this subject, and being of the opinion that 
the proceedings involve a right which in its nattu-e is susceptible of 
judicial determination, and also that the Act of Congress conferring 
jurisdiction authorizes the rendition of a final, conclusive determina- 
tion, hold that the objections urged against its jurisdiction cannqt 
be maintained and that the act in question is constitutional. 

A short summary of the opinion may be stated as follows : That 
the tribunal awarding the damages dealt only with the two govern- 
ments as such, having no relations whatsoever with the claimants ; 
that no claims could be presented except through the intervention 
of the respective governments ; that each government, when it en- 
tered into the compact under which the awards were made, relied 
on the honor and good faith of the other for protection so fetr 
as possible against frauds and impositions by the individual claim- 
ants ; that the awards, when paid over, were in strict law the prop- 
erty of the United States, and that no claimant could assert or en- 
force any interest in it as long as the government withheld it from 
distribution ; that when the La Abra Company asked the interven- 
tion of the United States it did so on the implied condition that it 
would act in entire good faith, and that if it should fail in this respect, 
it was incumbent upon the government to withhold any sum 
awarded ; that as between the United States and the company, this 
feet was open to inquiry ; that an investigation as to fraud is pecu- 
liarly judicial in its nature, and that in ascertaining the facts mate- 
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rial in such inquiry, no means are so effectual as those employed by 
or in a court of justice ; that the act in question is to be taken as a 
recognition, so far as the United States is concerned, of the legal 
right of the company to receive the moneys in question, unless it 
appeared upon judicial investigation that fraud existed, thereby en- 
titling the United States to withhold the same, and that the same 
presented a subject for judicial investigation in respect of which the 
parties assert rights — ^the United States insisting upon its rights, 
under the principles of international comity, to withhold moneys re- 
ceived by it under a treaty, on account of a certain claim presented 
through it before the cc^nmission organized under that treaty in 
the belief, superinduced by the claimant, that it was an honest de- 
mand; the claimant insisting upon its absolute legal right under 
the treaty and the award of the commission, independently of any 
question of fraud, to receive the money, and disputing the right of 
the United States upon any grounds to withhold the sum awarded. 

SCHOOLS — ^DISCRIMINATION AGAINST COLORED CHILDREN — RIGHTS 
UNDER THE FOURTEENTH AMENDMENT. 

In the case of /. N, Cummings et al. v. County Board of Education, 
4>f Richmond County, State of Georgia, reported in 20 Sup. Ct Rep. 
197, the United States Supreme Court sustains the decision of the 
Supreme Court of the State of Georgia in refusing to grant an in- 
junction restraining the Board of Education from maintaining a 
high school for vfiatt children only and thereby discriminating 
against colored children. The facts were as follows: The School 
Board, for economic reasons, as alleged, temporarily suspended the 
Colored Hig^ School in Augusta, attended by about sixty pupils, 
in order, they claimed, that the funds thus saved might be diverted 
towards the education in the primary schools of about three hun- 
dred children of the same race. The parents of some of the negro 
children thus deprived of school privileges, brought suit to restrain 
the collecting of so much of the tax as related to the colored high 
schools, and to restrain the Board of Education frcnn using any of 
said funds for the maint^iance of the white high schools. In the 
<]ecision by the Supreme Court, written by Justice Harlan, he says: 

"We are not permitted by the evidence in the record to regard 
that decision as having been made with any desire or purpose on 
the part of the board to discriminate against any of the colored 
children of the county on account of their race. The State court 
<]id not deem the action of the Board of Education in suspending 
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temporarily and for economic reasons the high school for colored 
children a sufficient reason why the defendant should be restrained 
by injunction from maintaining an existing high school for white 
childr^i. It rejected the suggestion that the board proceeded in 
bad faith or had abused the discretion with which it was invested by 
the statute under which it proceeded, or had acted in hostility to 
the colored race. Under the drctunstances disclosed, we cannot 
say that this action of the State court was, within the meaning of the 
Fourteenth Amendment, a denial by the State to the plainti£fs and 
to those associated with them of the equal protection of the laws 
or of any privileges belonging to them as citizens of the United 
States. We may add that while all admit that the benefits and 
burdens of public taxation must be shared by citizens without dis- 
crimination against any class on account of their race, the education 
of the people in schools maintained by state taxation is a matter be- 
longing to the respective States, and any interference cm the part 
of federal authority with the management of such schook cannot 
be*justified except in the case of a clear and unmistakable disregard 
of rights secured by the supreme law of the land.'' 

In this same connection reference may be had to the recent case 
of Elizabeth Cisco v. Thi School Board of the Borough of Queens ^ New 
York City, decided by the New York Court of Appeals on February 
6th, last Mrs. Cisco's children were sent to the common or public 
schocds in that borough, but admittance was refused them on ac- 
count of their color, and they were ordered to the separate colored 
school. She refused to send them there — a plan also adopted by 
her husband before his death. Mr. Cisco was twice tried befc^re a 
jury and acqtiitted each time on the charge of violating the Com- 
pulsory Education Act, because he refused to send his children to 
the colored schook when admittance was denied them to -the white 
school. Mrs. Cisco applied ior a mandamus to ccnnpel the board to 
receive her children in the conunon schook. At special term her 
motion was denied, the court following the deckion of People ex reL 
King V. GaUagher, 93 N. Y. 438. She then sq)pealed to the Court 
of Appeak. Thk court, in sustaining the decision of the lower 
court, says : ''In thk case there k no claim that the relator's chil- 
dren were excluded from the ccnnmon schook of the bcMxxigh, but 
the claim is that they were excluded from one or more particular 
schook which they desired to attend, and that they possessed the 
legal right to attend these schook, although they were given equal 
accommodations and advantages in another and separate school 
We find nothing in the Constitution which deprived the School 
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Board of the proper management of the schools in its charge or 
from determining where different classes of patrons should be edu- 
catedy always providing, however, that the accommodation and fet- 
dlities were equal to all." 

It will be found upon an examination of the authorities that it is 
almost a universal rule that equality of right does not invc^ve the 
necessity of educating children of both sexes, or children without 
regard to their attainments or age in the same school. Any classi- 
fication which preserves substantially equal school advantages does 
not impair any rights, and is not prohibited by the G>nstitutioa of 
the United States. Equality of rights is not necessarily identity of 
rights. Bertanneau v. Board of Directors, 3 Woods (U. S.) 177 ; State 
V. McCann, 21 Ohio St 211. Where no separate schools are pro- 
vided it is also generally held that colored pupils cannot be legally 
excluded from other schools, and that a writ of mandamus will lie 
to compel the school authorities to receive the pupils thus debarred 
irom educational privileges. State v. DuWy, 7 Nev. 342; Knox v. 
Board of Education, 45 Kan. 152. At first sight it may appear that 
the decision of the United States Supreme Court, above rdEerred to, 
is in conflict with this last proposition, but upon an examinaticm of 
the case it will be found that this question is not presented, but the 
relief asked is an injunction to restrain the use of certain funds for 
the maintenance of a high school for white pupils. 
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RECENT CASES. 

AcaDBNT Insukamcb— Action pok Dbath of Ihsukbd— Covstiuc- 
TJON OF PoucY— Miller v. FZDBLinr and Casualty Co^ 97 Fed. $35. — 
A policy insured against ''bodily injuries sustained through external, violent 
and accidental means/' but not against "injuries fatal or otherwise, result- 
ing from poison or anything accidentally or otherwise taken, administered, 
absorbed or inhaled * * * or any disease or bodily infirmity." Insured 
took some hard pointed and resistant substances of food, and by reason of 
his weakened condition they killed him. HM^ that insured died from bodily 
injuries, and that consequently his representatives could recover. 

The present case is one that requires the application of the doctrine of 
proximate and remote cause. The court has shown very acute reasoning 
in applying it The proximate cause of the internal injury is the result of 
external means. It does not appear so because there is no external violence. 
This is the feature of the case that makes it peculiar. Whether the violence 
is external or internal is not the question. It is, rather, where did the means 
tgr which the injury resulted oripfinate? Following out this line of reason- 
ing, it is difficult to see any distinction between a case like the present and 
one where poison has been substituted for the hard substances. But the 
distinction will be plainer if we give more prominence to the fact that 
''bodily injury" resulted; actual, physical injury, a rupturing of the bodily 
tissues. 

AssiGNMSNTS— Funds in Hands of Anothik^Partibs— Danvxrs v. 
LuGAB, 61 N. Y. Sup. 778 (App. Term).— A assigned a certain fund 
to B. B assigned putri of this fund to C. Ht\d, that C might bring an action 
at law to recover Uie amount assigned without joining his assignor, B. 

A set up as a defence to Cs action the fact that the assignment to C 
was an assignment of a pcH only of an indivisable daim, and that C could 
recover onlv in an action in equity in which the assignor, B, should be 
joined. This defence was not sustained. The daim that there can be no 
valid assignment of a part of an entire debt or obligation is opposed to the 
wen settled rule in this State. Risky v. PkitUx Bank, 83 N. Y. aag, and cases 
dted. But this is not the universal rule. In MandivuU v. Welch, 5 Wheat 
aSB, a common law action, it was said that a part only of a chose m action 
could not be assigned for the reason that a creditor shall not be permitted 
to split up a single cause of action into many actions without the assent of 
his debtor. This case is discussed, and cases with and against it dted in 
5tii edition Bispham's Equity S48. 

Cha&itablb Trust— Masses for Soul of Testator— Wbbstsr v. 
SuGRROW, 45 Atlan. 139 (N. H.).— TesUtor left a bequest in trust for the 
saying of annual masses for himself, his deceased wife, and her deceased 
sister. HM, that this was a charitable trust in so much as the officiating 
priest would be performing a religious service, and that it was none the lesa 
so because the intercession would be specially invoked in behalf of the 
testator. 

In England, a bequest for such a purpose is void, as bdng for a super- 
stitious use. In the united States, the doctrine of superstitious uses doea 
not obtain, but the courts differ in thdr opinions as to whether such a trust 
win be uphdd, there bdng no benefidary to enforce it 5 ^^^ ^ Bng. 
Etteycl of L, ad Ed., 927, and cases dted. 
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CoirsTiTUTioirAL Law^Extbnt of Judicial Powbr— Intbefbuno 
WITH ExBCUTivB PowBR— La Absa Silvsk Mihiko Co. V. Unitsd Statbs. 
— ^Reported advance sheets decisions United States Supreme Conrt, Febru- 
ary, igoa — ^An act of Congress conferring jurisdiction upon the courts of 
the United States to investigate and render a final decision as to alleged 
frauds in obtaining an award of damages against the Mexican government, 
rendered by a commission appointed in accordance with the terms of a 
conference, is not encroaching upon the provinces of the Executive, and 
therefore not in conflict with the G>nstitution of the United States. See 
Comment 

CRIMINAL Law— Trial by Jury— Disbctikg Verdict— Pboplb v. 
Warrbk, 8i N. W. 360 (Mich.).— In a trial by jury for embezzlement, the 
judge directed a verdict of guilty. The jury at first disagreed, but being se- 
verety reprimanded by the court, at once returned a verdict according to the 
direction. They were then polled, and eleven jurors stated that they would 
have voted "Not guilty" had they not believed that in so doing they would 
have been guilty of contempt of court Htld, that the judge could direct a 
verdict of guilty in a criminal case, but could not compel the jury to find 
accordingly. 

In PiopU V. Nimf u m n , 85 Mich. 98, the court declares this to be the rule 
in Michigan, but says that it differs from that in most of the States, which 
is, that in a criminal case the court may not direct a verdict of guilty. The 
reason for the general rule, given in U. S. v. Taylor, 11 Fed. Kep. 470, is 
as follows: "A verdict of acquittal can not be set aside, and therefore if 
the court can direct a verdict of guilty, it can do indirectly that which it has 
no power to do directly." With the exception of U, S, v. AntkoHy, 11 Blatch- 
ford (U. S.) 301. we find no case outside of Michigan in conflict with this 
general rule. Tne court says in this case that whenever the facts consti- 
tuting the guilt are undisputed, it is the duty of the court to direct a verdict 
of gmlty. 

Comcoir Carribrs— Railroad Company— Exclusivb Privilbgbs to 
ExPRBSSMBN- Hbdding V. Gallagbbr, 45 Atlan. 96 (N. H.).— A railroad 
company entered into a contract with the plaintiff whereby the latter was to 
have the exclusive privilege of soliciting the carriage of baggage from the 
former's station. This was a prayer for an injunction restraining the de- 
fendant, another expressman, from soliciting patronage on the railroad'* 
premises. HM, that a common carrier owes the duty to furnish to passen- 
gers reasonable and equal facilities at its station and is bound to accord 
equal fodlities to all who come to that station for the purpose of carrying 
passengers or baggage beyond its line of road. 

Markkam v. Brown, 8 N. H. 533, declares that the same duty exists in 
the case of inn-keepers. The generaJ rule seems to be in accordance with 
these cases, but the Massachusetts court, in the case of Old Cohny R. Co. v. 
TrifP, 147 Mass. 35, distinguished between inn-keepers and common carriers, 
and decided that a contract like the one under consideration was a reasonable 
regulation. The N. H. court says in answer to this that "regulation is not 
discrimination." 

Corporations— Filing Annual Rxport— Uptbgrovb v. Schwarz- 
WAXLDBR, 61 N. Y. Sup. 633.— i/^, that S 30, Chap. 688 N. K. Laws, 1^92, 
requiring each corporation of a given class to file an annual report in die 
county where its principal business office is located, was complied with. 
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where the report was filed in the county to which the principal business 
office had, in fact, been legally removed, Uiough the certificate of incorpora- 
tion still stated it to be in the county where it had originally been located. 

In a dissenting opinion, PiopU v. Barktr, 87 Hun. 342; Tra9tsp<frUUion 
Co, V. Schiu, 19 N. Y. 410, and Factory v. DoUoway, 21 N. Y. 449> ^e cited as 
being directly opposed to this decision. These cases, and many others in 
New York, assert emphatically that the statement in the certificate of in- 
corporation is conclusive as to the location of the principal business office. 
The majority of the court, however, holds that what was said in those cases 
related to the domicile of the corporation for the purpose of taxation only, 
and says that, since the present action is brought under a penal statute, a 
rule more favorable to the defendant applies, the change of location being 
perfectly legal, and no fraud appearing. 

Damagbs— Mbntal Anguish— Western Union Tel. Co. v. Hines, 
54 S. W. (Ky.) 637.— A telegram given to defendant for transmission, 
reading: "Mother started at nine to-nii^t," was delivered to plaintiff in 
a changed form, so that it read: ''Mother died at nine to-night,'' Hild, that 
damages for $780 for mental anguish was not excessive. 

The weight of authority does not recognize mental anguish unaccom- 
panied by phjTsical injury, as a ground of recovery, but in many of the 
Southern States the courts hold that damages for mental suffering should 
be allowed in just cases, though unaccompanied by physical suffering. This 
rule is now firmly established in Texas, Alabama, Iowa, Indiana, North 
Carolina and Tennessee. 

Kentucky limits the application of the rule to the "nearest degree of 
blood relationship." 

Deeds— Presumption as to Acceptance— Poet Jervis National 
Bank v. Bonnell, 61 N. Y. Sup. 521.— ^Where a mother, in consideration 
of a debt due to her daughter, executes and records a deed to the daughter 
without her knowledge, and delivers it to a third party, reserving no further 
control over it, the estate passes, as the daughter's acceptance of the deed 
is presumed from the foct that the conveyance is to her benefit 

The general rule is that the law presumes that a deed clearly beneficial 
to the grantee is accepted by him when it is placed in the hands of some 
third party for his use and benefit. Moon v. Giles, 49 Conn. 570; Cram v. 
Wright, 114 N. Y. 307; Hedge v. Drew, 12 Pick. (Mass.) 141. 

Some authorities dissent from this view, holding that evidence of ac- 
ceptance or some other act equivalent to acceptance is necessary. Building 
AssocioHm v. HeU, 81 Ky. 513; Maynard v. Maynard, 10 Mass. 456; Cf. 3, 
Washburn on Real Property, bk. iii c 4. (2 (Fifth Edition). Hopkins on 
Real Property says, at p. 435, "There may be a presumption of acceptance 
from the beneficial character of the instrument, but this presumption does 
not obtain unless the mntee had knowledge of the existence of the deed." 
Jackson V. Phipps, 12 Johns. (N. Y.) 41B; Younge v. GuUbeau, 3 Wall. 636; 
Fisher v. Hatt, 41 N. Y. 416. 

Factors— Unauthorized Sale of Goods— Bona Fide Purchaser- 
Romeo V. Martucci, 45 Atlan. i (Conn.).— The plaintiff, a wholesale grocer, 
shipped goods to Ricdardelli & Bro., to be sold by them in their business 
as retail grocers, an accounting to be made by them for the proceeds of 
such sales; the title to said goods to remain in the plaintiff undl the same 
were sold. The defendant bought out the business and stock of R. & 
Bro. in good faith. Held, in an action of replevin to recover i9ossession 
of plaintiff's goods, that the relation between the plaintiff and R. & Bro. 
is that of principal and factor; that the consignee having transferred the 
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property out of his usual course of business, the consignor is entitled to 
retake the property even from a bona fide purchaser for value; that the 
consignor is not estopped from setting up his title inasmuch as he has done 
nothing inconsistent with the real transaction between himself and his 
factor. Andrews, C. J., and Hall, J., dissented 

The general rule is that where the goods are to be sold by the party 
receiving them on his own account, the owner merely reserving title until 
the purchase money is paid, the transaction is a conditional sale and not a 
consignment, and hence under statute in most States is an absolute sale 
as to third parties unless recorded. But it has also been held that a pur- 
chaser of the entire stock will not be so protected, nor will a purchaser not 
in the regular course of trade. Burbank v. Crooker, 7 Gray 158; Pratt v. 
Burkans, 84 Mich. 489. 

Injunction— GjtouNDs— Threatening Surrs for Infringement of 
Patents— Adriancb, Platt & Co. v. National Harrow Co., 98 Fed. ii8w 
— An owner of a patent published letters and circulars asserting the validity 
of his patent, that another manufacturer infringed it, and that any one who 
purchased the infringing article would be sued by the owner of the patent 
Held, that a bill asldng for an injunction against such circulars cannot be 
dismissed on demurrer. 

This decision recognizes that equity may have jurisdiction to enjoin a 
party from advertising his goods. It all depends upon whether the adver- 
tisement uses false, malicious, offensive or opprobrious language, with the 
purpose of injuring the party claimed to be mfringing. Kelly v. YpsUatUi 
Dress-Stay Monuf, Co,, 44 Fed. 10. In view of the undoubted right every 
one has to advertise his goods so long as he does it in good feith, and of the 
adequate remedy at law which the plaintiff may claim, if in such advertise- 
ment anything libelous has been published, courts are bound to consider 
such questions as this with gr^t care. There is little law as yet on this 
subject, but since the case of Kidd v. Horry, 36 Fed. 773, courts seem in- 
clined to recognize the jurisdiction of equi^ in cases where a mdidous 
motive and bad faith are clear. 

Inn-keepers— Liability for Goods of Guest— Misconduct of Guest 
—Lucia v. Ornel, 61 N. Y. Sup. (App. Div.) 659.- The plaintiff, a guest 
in a hotel, took a woman of ill-fame to his room with him for consort, who 
absconded with a sum of his money. Plaintiff then requested the hotel cleric 
to keep the remainder of his money for him, but the derk refused to do so, 
and after plaintiff went back to his room, the balance of his money was 
stolen from hiuL Held, that plaintiff's misconduct and immorality did not 
bar him from recovering the balance, subsequently stolen. 

Curtis V. Murphy, 63 Wis. 4, holds that if a man takes a woman to a 
hotel for the purpose of prostitution, he does not thereby acquire the rifl^ts 
of a guest. But this does not apply in the present case, as the man was not 
robbed while occupying the room with the strumpet, but afterwards. 

Parties— Action by Married Woman— Loss of Earning Capacity 
—Texas R. R. Co. v. Humble, 57 Fed. 837.— A married woman sued for 
personal injury independently of her husband. Held, that she could recover 
damages for the impairment of her earning capacity, and that this recovery 
was one in which the husband had no interest 

The present case brings out a distinction that is a source of some con- 
fusion, the difference between an impairment of a married woman's earning 
capacity and her capacity to render services to her husband and family. In 
the latter case the husband has the right to sue for the injury, not the woman. 
R, R, Co. V. Hensen, 58 Fed. 531. But her capacity to earn money may 
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be entirely independent of the service she renders to her family. She may 
be engaged in a separate and independent business at the same time that she 
is performing her family duties. In such cases it seems that the damages 
she may recover for an injury that impairs her ability to engage in such 
business are personal, and that the husband has no interest in them. TfM€ 
V. R. R., 42 Iowa 518; FiUr v. N. Y. C. R. R., 49 N. Y. 47. The fact that in 
most cases a woman's services to her family are measured by her capacity 
to do labor, and the resulting difficulty experienced in separating one 
from the other prevents the distinction from always being clear. 

Pbrcolating Watbrs— Right of City to Divbkt— Damages to 
OwNBR OF Adjacent Laiids— Forbbll v. City of Nbw York, 61 N. Y. 
Sup. 1005. — ^The city, by means of an extensive system of porous under- 
ground conduits connected with a powerful pumping station collected the 
percolating waters of an area of several square miles. This land was bought 
by the city and used for this purpose only, and no improvement was made 
upon it, nor was any intended. The direct result was to lower the water 
level of the plaintiff's and other lands, and destroy the crops growing, or 
which might have been grown upon them. HM, the dty was liable for the 
damages thus sustained. 

The case is an extension of the doctrine laid down in Smith v. The Ciiy 
of Brooklyn, 54 N. £. 787; 9 Yale Law JomwA 94- The facts are the same, 
but here the plaintiff is allowed to recover, not for the loss of the enjojrment 
of a running stream fed by these percolations, but directly for the loss of the 
percolating waters resulting in the failure of his crops. There his rights as 
riparian owner were involved, here only his rishts as proprietor of the land. 
On principle the case is directly contrary to Chaseman v. Richards, 7 H. L. 
349, and Bradford v. Pickles, 1895 App. Gases 587, though the facts were not 
so strong in iht English cases. 

Railroads— Injuky at Crossing — Contributory Nbgligbngb — Gil- 
bert V. Erie R. Co., 97 Fed. 747-— Plaintiff's deceased drove upon a rail- 
road crossing in a covered buggy. At 135 feet from said crossing he saw 
the approaclung train, but drove upon the crossing and was killed. Held, 
the rule that plaintiff's contributory negligence is counteracted by ddend- 
ant's knowledge of plaintiff's danger and neglect to take reasonable care ta 
avoid injury to plaintiff does not apply where the negligence of plaintiff and 
defendant is concurrent 

As soon as contributory negligence became a common ddence, limita- 
tions upon the doctrine began to be developed. One of these limitations is 
that which is recognized by the Supreme Court in Railway Co. v. Ives, 144 
U. S. 408, and enunciated in Davies v. Mann, 10 Mees. & W. 546, "that con- 
tributory negligence of the party injured will not defeat the action if it be 
shown that the defendant might by the exercise of reasonable care have 
avoided the consequences of injured parties' negligence." This supposes an 
unequal amount of negligence on one side or the other. Where the negli- 
gence of both parties is equal, the rule does not apply, and the case becomes 
one governed by the usual rules in regard to contributory negligence. The 
present case places a natural and necessary limitation upon Railway Co. v. 
Ives. 

Railroads— Injury to Employee— Potter v. Detroit, G. H., & M. 
Ry. Co., 81 N. W. 80 (Mich.).— A brakeman climbing upon the ladder on 
the side of a moving freight car, was struck and injured by a telegraph pole 
located near the track. Held, in an action to recover damages for the injury, 
that, though the plaintiff had many times before passed by this pole, it was 
a question for the jury as to whether he was chargeable with knowledge of 
the danger. 
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This dedsion rests upon the grotind that the plaintiff, having previously 
passed the pole, either on foot or on the top of a freight car, the dan^r ii 
being stmck might not have been so obvious to him from such pomt ol 
view as to charge him with knowledge of it One justice dissents, and says: 
"This, and like cases that may be found in the reports, we think cannot be 
sustained upon principle and leave anything of the rule of assumed risks." 
Cf. Bailey, Mast Uab., p. 8a "When the location is ascertained the danger 
is manifest; it being the law and the contract that the servant ought to 
Iraow that which was plain to be seen, and which it was a part of his duty 
to learn and know." 

Schools— Discrimination Bbtwbbn Colorxd Childrxn— Rights 
UNDXE THX Constitution— EuzABBTH Cisco v. School Boakd op thx 
Borough of Qubbn8» Nsw York City— Decided New York Court of 
Appeals, February 6, 190a— Where separate schools of equal accommoda- 
tions are provided for white and colored children, a refusal to grant ad- 
mission to colored children to the schools maintained for white pupils doea 
not violate any of the rights guaranteed by the Constitution. See Comment 

Schools— Discrimination Against Colorxd Childrbn— Rights 

UNDXR THX FOURTBXNTH AmBNDMXNT— J. W. CUMMINGS XT AL. V. COUNTT 

Board op Education of Richmond County, Statx op Gxorgia.— A 
temporary suspension of a high school for colored children, in order that the 
funds used in its support might be diverted towards the education of children 
of the same race in the primary schools, is no ground for the granting of an 
injunction restraining the Boaurd of Education from using certain funds for 
the maintenance of a high school for white children. See Comment 

Strxxt Railways— Injurixs to Passbngbr— Contributory Nxgli- 
GBNCX— Wisx V. Brooklyn Hxights R. Co., 61 N. Y. Sup. 530.— Plaintiff^ 
alighted at night from a street car at a station in the suburbs of a city, and 
on starting to cross a parallel track was struck and injured by a car running 
at high speed, on a down grade, in the opposite direction. The car from 
which plaintiff alighted obstructed the view of the approaching car, which 
at the time was from 800 to ijoo feet distant HM^ that the question of 
his negligence should have been allowed to go to the jury, and not decided 
to be contributory neifligence per se by the court; first, because by reason 
of the darkness and existing obscurities, plaintiff might not, in the exercise 
of prudence, have determined that the car was too close to render it danger- 
ous to attempt to cross the track, and, secondly, because, since a street rail- 
way company is not justified in running its cars at high speed past a car 
standing on a parallel track to allow passengers to alight, who might cross 
to either side of the street, its act in so doing, rendering the place appointed 
for passengers to alight dangerous, is an act of negligence tending to excuse 
plaintiff's failure to observe the approaching car. 

To constitute contributory negligence, an act must be the proximate 
cause of the injury, and also show lack of care on the plaintiff's 
part The New York rule in Lanirigan v. R. /?., 23 App. Div. 43, holds 
failure to observe the approach of a car on a parallel track, under circum- 
stances somewhat similar to the present case, contributory nep^ligence per se, 
but the present case is distinguished because the darkness might have made 
the failure to see the car not inconsistent with the exercise or due care, and 
also because, the accident having happened at a station where passengers 
were being ^'scharged, the company was guilty of negligence in not slacken- 
ing the speed of the car that struck plaintiff. This may have been ^e proxi- 
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mate cause of the accident, thus bringing it within the rale that plaintiff nsaj 
recover, although careless himself, if the ddendant might, by the exercise 
of care on his part, have avoided the consequences of plaintiff' carelessness. 
Cooky m Torts, p. 812; R. R. v. Ives, 144 U. S. 4^ 

Where the facts are undisputed, and it appears that failure to 'look and 
listen" proximately contributed to an injury which would otherwise have 
been avoided, such failure should be held contributory negligence, as a 
matter of law. Schafield v. R. R., 114 U. S. 6x5; TuOy v. PUelimg R. R., 134 
Mass. 499; Tohum v. R. /?., 98 N. Y. 198; otherwise the question of failure 
to use ordinary care should be left to the jury. Hanks v. DOsUm, stc., R. R., 
147 Mass. 495; BhiMir v. N. ¥., etc., R. R., no N. Y. 658; fVUson v. P. R. R., 
132 Pa. St 27. 

Taxation— Pbrsonalty— Missouri, K. & T. Ry. Co. v. Boamd op 
CoKicissiONSKS OP Labettb County bt al., 59 Bac 583 (Kan.).— tfiltf, 
under paragraph 6Q73 Gen. St, 1889, that the roadbed, track and right of 
way of a railway is personal property, and not real property, and as such, tbt 
tax thereon is a personal tax. 

The correctness of this decision is unquestionable, as it is in accord 
with the statute. However, it is of interest to note that the statute negatives 
the common law rule which considers the roadbed, track and ri^ht of way 
as realty, a rule which has been uniformly followed in the decisions of the 
courts. That the legislature has power to say that such property shall be 
considered personalty must be recognized, since it has the power to treat 
the rolling stock of a railroad as realty for the purpose of taxation. LatdS" 
tfiiU Ry. Co. V. State, 2< Ind. 177. Although the better authorities treat it as 
personalty. Amer. and Eng. Eney. of Laiw, Vol 19, page 883. The Kansas 
statute, as far as we are able to learn, is without a paraUel. 

Tblbgraph Companies— Stock Exchangb News— Makxbt Quota- 
tions— Pubuc Rights— In re Renville et al., 61 N. Y. Sup. 549.— A 
telegraph company contracted with the New York Stock Exchange, a volun* 
tary association, to transmit stock-market reports to such persons as the 
exchange should designate, and to refuse to transmit such information to 
persons whom it might designate; the telegraph company paying the ex- 
change for the news, and charging the persons so furnish^ theilefor. Peti- 
tioner had been furnished such news by the telegraph company prior to die 
contract, when the company, under order of the exchange, refused him 
further service, although it had been paid therefor in advance. HM, that 
the petitioner could not compel the telegraph company to furnish him widi 
such news; that information as to transactions on a stock exchange, which 
is a voluntary association, whose facilities are limited to its members, is not 
property clothed with a public interest, so as to entitle persons not mem- 
bers to compel the furnishing of such information against the wishes of the 
association. 

The correctness of this decision is unquestioned. It is based on sound 
legal principles, and is supported by authority. Cf. Tekgram Co. v. Smi^ 
47 Hun. 505; WUson v. Tekgram Co., 3 N. Y. Sup. 633. A different conclu- 
sion was reached in the case of New York & Chkago Gram & Stock Ex-- 
change v. Board of Trade of City of Chkago, 137 III 153, 19 N. E. 855> 2 L. 
R. A. 411. The oasis of that decision was that as the board had created a 
standard market in agricultural products, and built up a great system for 
the communication of market fluctuations, upon which the public relied, it 
could not be allowed to furnish them to some and refuse uiem to others. 
If it gave information to one, said the Illinois court, it had to give the same 
information to all, and the court could compel it to give such information. 
It would seem clear that the court has no such power. No franchise has 
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been conferred upon this voluntary association by the public which justifies 
an interference by the public with its method of conducting business. The 
doctrine of Mwm v. lUinois, 94 U. S. 113, does not apply. That case decided 
that the legislature could regulate the rate of charge for services rendered in 
a public employment, or for use of property in which the public had an 
interest In the present case no property of the Stock Exchange had been 
devoted to public use, and the public had no legal interest in that property. 

Town Officers— Authority to Waive Statute of Limitations— 
McGary v. City of N. Y., 61 N. Y. Sup. 689.— A town board has no 
authority to revive a claim against the town after it has been barred by the 
Statute of Limitations. The town board is in a sense a trustee, and as such 
is bound to protect the inhabitants of the town against outlawed or other 
uncollectible demands. They are in the same position as executors, who 
cannot waive the Statute of Limitations after it has once attached. BuUtr y. 
Johmon, iii N. Y. 204; SckiUs v. MareiU, 146 N. Y. 137. 

Writ of Restitution— Expiration of Lease— State ex rel. v. 
Orth & Benson, Judge, 59 Pac 501 (Wash.).— At the time of entry of 
judgment directing issuance of a writ of restitution, ddendant's lease had 
expired. HM, that under contract pleaded by ddendant that he was no 
longer entitled to possession is not ground for refusing to fix the super- 
sedeas bond staying issuance of writ, as 2 Ballingers Ann. St, { 5546, author- 
izes either party aggrieved by such a judgment to appeal, as in other dvil 
actions. Fullerton, J., and Dunbar, J., dissenting. 

Substantially the contention made by the respondent is that no real con- 
tention arises upon the appeal, that, the lease having expired, the subject- 
matter of the contest has ceased to exist This position is held by the dis- 
senting judges, who rely, as the respondent, upon Mice v. Orr, 16 Wash, i^ 
The court, however, held that a mandamus should issue, as it could not 
inspect the record of the trial to determine the merits of die case, and that 
as the pleadings disclosed a controvers, the appeal shotdd be avowed as 
provided by statute. 
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BOOK REVIEWS. 

A Treatise on Criminal Pleading and Practice. By Joseph Heniy Beale, Jr., 
Professor of Law in Harvard Uniyersity. Qoth, pp. 384. Iittle» 
Brown & Co. Boston, 189$^ 

The students' series of text-books, started by Messrs. Little, Brown & 
Co. a few years ago, is now so well known that it is unnecessary to comment 
on its excellence. Although designed, as the name implies, primarily for 
students, and as a basis for the instructors' work in the class-room, yet the 
books have been written by such excellent authorities and have been so uni- 
formly compact and yet complete, that the lawirer in active practice has 
found them of the greatest service on many occasions. To this series Pro- 
fessor Beale has contributed the present volume. It embraces the whole 
subject of Criminal Procedure and Pleading in a small compass; the con- 
densation has been made with great skill and accuracy* The bulk of the 
book has been reduced by leaving untouched, matters m local procedure and 
details. The indictments for homicide, perjttrr, forgery, embezzlement and 
false pretenses, however, have been treated fiilly, on account of the frequent 
difficulties which arise under them. 

Wit and Humor of Bench and Bar. By Marshall Brown. Qoth, pp. 544. 
T. H. Flood & Co., Chicago. 1809. 

Mr Brown has the advantage of his lay readers, a chiu which he has 
no doubt hoped his book might entertain. Their iridescent ideas of the inci- 
dent of bench and bar may perhaps be even more highly colored after read- 
ing the facetiae here compiled. But the profession will nil to see the reason 
for the book. The collection of legal anecdotes and amenities has been so 
much done, and with such success, that there seems no occasion for anodier. 
unless under the possible pretext of making it up-to-date. Some witticisms 
of late lawyers are indeed served up. A few of them are very good, and more 
are rather flat The author, it seems to us, has failed in the greatest essen- 
tial of such a difficult task^ the art of omission. For the author's pre&ce 
we are grateful, wherein refraining from ''humbly dedicating the work to 
the profession," this art was most effective. 
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RESULTS OF EXPANSION. 

In January, 1896, the territory of the United States lay in one 
continent, in a compact mass, its longest diameter being about three 
thousand miles. Its people, though differing in intelligence, were 
so for homogeneous that they could be safely intrusted with the 
rights of civil liberty guaranteed by the Constitution. To-day, the 
territory of the United States stretches over twelve thousand miles 
of land and sea, its various parts separated by thousands of miles 
of ¥rater from each other. Its inhabitants are some of them at such 
a low stage of human development as to be beyond the pale of 
constitutional guarantees. Though belonging in some sense to the 
United States, they cannot be for a moment considered as citizens 
of the United States. 

In January, 1896, the army of the United States consisted of 
less than 25,000 men. To-day it numbers 100,000. For the year 
ending June 30, 1896, the expenditure for the war and navy depart- 
ments was in round numbers $78,000,000. For the twelve months 
ending with December, 1899, the expenditure for the same purpose 
was $293,000,000. The change in conditions, when we consider the 
brief period in which it has occurred, is simply amazing. This 
change has introduced a new line of cleavage into our politics and 
given rise to two rival schools of political thought, which may be 
fairly described as the expansionist and the anti-expansionist or anti- 
imperialist The one looks upon these events as but the natural 
working out of the destinies of the nation. The other views with 
alarm such a departure from its traditions. The issue between these 
two parties has not always been fairiy stated. The anti-imperialist 
is not necessarily pledged to any retrograde step as regards the 
possessions already obtained. He views their acquisition with re- 
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gret. He believes that they are a disastrous inheritance, and hopes 
that some honorable method may be found of rdieving ourselves of 
the responsibility. He protests vigorously against making what 
has already been done a precedent for still further extension. But 
he does not necessarily believe in the immediate abandonment of 
such possessions without regard to the interests of the inhabitants, 
nor to obligations of honor to other nations. On the other hand, 
the expansionist, believing as he does, that the additicms are a bene- 
fit to the nation and a part of its destiny, is, by the necessity of his 
position, committed to a policy of still further expansion. Conver- 
sation with intelligent advocates of this policy will call forth an 
enunciation of principles which involve an enormous development 
of their plans. Without any hesitation, they announce an intention 
of competing with the other great nations for a foothold upon 
every continent and a share in the settling of all the problems which 
are arising in regard to the division of unsettled territories, or terri- 
tories inhabited by uncivilized nations. 

In the brief space allotted to me I propose to call your attention 
to some of the considerations which lead me to believe that the 
acquisition of territory at remote distances from our natural bor- 
ders, inhabited by barbarous or semi-civilized people, is fraught with 
disaster to this country. 

That the inhabitants of this country have hitherto been the freest 
in the world, that they have been subject to less interference with 
their individual liberties than those of other countries, will be, I 
presume, admitted by all. We do not owe this to any remarkable 
or unheard of wisdom on the part of our legislators, nor altogether 
to our written Constitution. Laws on paper are but poor protec- 
tion to individual rights when popular passicms, or great necessities, 
call for their sacrifice. The solution of the question why we have 
been so politically blest must be found somehow in our natural situ- 
ation. Accordingly, we find we have been separated on all sides 
save one, from the territory of any great power capable of menacing 
our security. Our isolation is the one natural condition in which 
we differ from all other nations. The great powers of the continent 
may be fairly described as always in a condition of war. If not en- 
gaged in active hostilities, they are always in a state of armed 
preparaticm for instant action, which is equally burdensome and ex- 
pensive. The inhabitants groan under intolerable financial burdens 
which confiscate a large portion of the earnings of labor. Their 
best years are occupied in the fruitless labors of military drill. In 
such an atmosphere, civil liberty cannot secure a strong or har- 
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monious growth. Some of the best elements of our population con- 
sist of native bom citizens of European countries, who have come 
to this country to escape the conditions which I have described. 
The expansionist policy necessarily involves the throwing a¥ray of 
all the natural advantage which our isolation has given us. The 
right of occupation involves the duty of protection. The further 
the territory possessed is from the base of operations, the greater 
must be the difficulty and expense of furnishing that protecticm. 
In this respect the protection of each one of these remote r^ons 
must always demand the maintenance of a very large naval and 
military force, which must be resident because it cannot be sent to 
such great distances at short notice. 

The United States has been distinguished from all other nations 
in that it has not been a military power. Its numerically insignifi- 
cant army and navy have been, the one a mere internal police force, 
and the other simply enough to make a respectable showing in the 
ports of other nations. The change in its condition referred to 
necessarily involves its transition into a military power, with all that 
that involves. If the expansionist policy is to prevail, we must 
henceforth, if not actually at war, be at all times prepared for hos- 
tilities and for the protection of distant colonies, some of which will 
be in close proximity to the territory of other nations. We shall 
be involved in discussions as to the division of lands on other con- 
tinents, out of which controversies will continually arise. The old 
Latin phrase, inter arma silent leges, involves a great truth. In time 
of war there are no such things as individual rights, is a free trans- 
lation, following the spirit if not the letter, of the Latin. Those 
who recollect the Civil War know what that means. In 
times when the nation was struggling for its existence^ 
all patriotic citizens were ready to renounce for the 
time being their individual rights. For five years, full in- 
dividual liberty scarcely existed. The citizen was not at lib- 
erty to criticise beyond a certain extent the operations of the gov- 
ernment. The extent of his right of free speech, his right of in- 
dividual action, was bounded by military necessities. War neces- 
sarily involves this to a certain extent. Not only active hostilities 
but armed preparation for such emergencies of necessity involves 
a great sacrifice of those rights and liberties which this government 
was professedly organized to secure. That we have been enabled 
to maintain these rights to the extent we have is chiefly because of 
the one hundred and ten years since the adoption of the Constitu- 
tion, we have had at least one hundred of unbroken peace. That 
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the European nations have not enjoyed the same freedcmi is because 
regard for their own safety has compelled them to be ccmstantly in 
arms. The professional soldier, whatever his virtues, is not a free 
citizen. His principle of action is unreasoning obedience to arbi- 
trary authority. He does not generally exercise his political rights. 
He scorns discussion and is always for prompt action. The obedi- 
ence of the citizen of a free commonwealth is the result of the con- 
clusion of his reason that the commands are, on the whole, wise 
and just, or that it is better in the interests of law and order to sub- 
mit. Discussion is the breath of the life of civil liberty. Where a 
military spirit prevails among the people, freedom must grow less. 
The experience of the last few years is sufficient to prove that Five 
years ago, the citizen scarcely felt the power of the general govern- 
ment. It imposed no tax that he could perceive and no restraint 
upon his liberty of action. He paid a tariff tax, perhaps, in case he 
had occasion to import goods. He paid the United States for car- 
rying his mail. Outside of that, so far as the general government 
went, he was absolutely free to engage in any occupation he saw 
fit and to dispose of the fruits of his industry, during his life or after 
his death by will, without tax, imposition or restriction. How is it 
now? Does he possess the same freedom that he had five years 
ago? 

There are two systems of taxation ; taxation upon property and 
taxation upon liberty. The United States Supreme Court, in the 
Income Tax case, has practically decided that the United States can 
only tax liberty. It cannot tax property. At least, such taxes 
must be apporticmed in accordance with a rule which makes any 
such imposition practically impossible. All the burdens of war, 
therefore, must be supported by burdens or impositions upon free 
action. 

We have been engaged for the last year in a war which, except 
for the deplorable loss of valuable lives, can scarcely be dignified by 
that name. We have had an army chasing savages around the 
swamps of the Philippines. And what has been the result? The 
citizen cannot dispose of his real estate, or any of his personal prop- 
erty, without asking the consent of the United States and paying 
for that privilege. He cannot pay his debts in the ordinary ¥ray in 
which they are paid among business men without paying the 
United States for that privilege. He cannot give his property, even 
in charity, after his death, under the provision of his State law, 
without having the United States Government stretch out its hands 
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and confiscate a portion before it reaches the beneficiary. He can- 
not, as an honest man, give to his creditor a written acknowledg- 
ment of the debt he owes him unless he has the wherewithal to pay 
the United States for that privilege. The storekeeper cannot sell 
a bottle of medicine to a sick man without also paying to this great 
and beneficent government of the United States a certain sum of 
money to enable it to hound Tagals and Negritos through tropical 
forests. If he wants to deed his real estate, his condition is most 
parlous. No matter how far he lives from the centres of popula- 
tion, he must travel to the internal revenue office, arriving there 
during such business hours as it suits the Government to keep the 
office open, purchase a stamp, the cost of which is fixed by a cer- 
tain arbitrary rule based upon the supposed value of the thing sold, 
independent of whether the transaction is beneficial to the parties or 
not, and affix that stamp. He must then not only erase it, affixing 
his initials, but under a new regulation, he must cut the stamps in 
a certain way. If he does not do all these things, he is liable to 
severe penalty. The amount of friction, embarrassment and gen- 
eral annoyance to business and individual transactions involved in 
these regulations is enormous. The right to tax is the right to 
destroy. 

Granting once the right to tax, there is no limit to the amount 
Nor have the possible methods of taxation been exhausted. The 
United States may go further and tax every man for the right even 
to exercise any means of livelihood. How is it with the right of 
free speech, the right of the mails, free communication? We hear 
distinguished members of Congress, for exercising the right of free 
discussion, denounced as traitors. Eminent publicists have been 
threatened with arrest, their mails broken into, because they chose 
to send to certain soldiers arguments against the Philippine war. All 
these things are as yet in the bud. If already a large portion of our 
freedom of action has been sacrificed what are we to expect when 
this glorious expansion policy has had its full development ? When 
we are to have otu- share in the division of China, otu- colonies and 
stations in Africa, and in all the uttermost parts of the earth. Where 
a hundred thousand men is now necessary, five hundred thousand 
may become necessary, and the burdens and impositions which 
already so irritate the citizen must be indefinitely increased. 

We are incorporating into our politics new principles which 
must have enormous consequences. The founders of the govern- 
ment put forward this declaration as their principle of action, that 
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all men were txMii free and equal. They were not foolish enough 
not to perceive that in one sense this declaration was absolutely 
false. Everybody knows that the native of Dahcmiey is not equal 
to the native of Massachusetts, that he is not even bom free. On 
the contrary, he is bom an abject slave, without any rights whatever. 
But this declaration, though folse in an absolute sense, was true in 
this sense, that it was the basis upon which this government was or- 
ganized, and as regards the affairs of the nation was a true working 
rule. It was one of those fictions, if you please, like the rule of the 
English Constitution, that the king can do no wrong; false in foct, 
but true in a sense, because it involves the principle of ministerial 
responsibility. So it was the true spirit of this government that all 
men under its ccmtrol should be free and equal. Its institutions 
were of such a nature that they were unworkable on any other 
thecMy, and that they could not be adapted to any people of which 
this proposition could not be truthfully affirmed. The fetthers of the 
nation attempted a mental reservation. They tried to incorporate 
a secret exception and qualification, that all men were free and equal 
provided their skins were white. But their exception in its results 
only proved the general truth. After seventy years of trial, that ex- 
ception nearly broke up the existence of the nation. After many 
decades of controversy and five years of war, we got rid of it, and 
then for the first time there was rest and harmony. Disregard- 
ing the lesscms of this disastrous experiment, we are now 
seeking to incorporate another exception. We are about to 
say that all men are bom free and equal who live within the 
limits of the United States of America, as they were prior to the 
acquisition of new territories, but that the natives of Porto Rico, or 
the inhabitants of the Philippines, though subjects, are not free and 
equal, are in no sense endowed with the constitutional rights. This 
exception is necessary if we are to go on acquiring colonies of that 
character. To apply the jury system and the ordinary methods of 
administering law, and popular institutions, to nations like the 
Tagals and the Negritos is utterly impossible. If we are to own 
these countries, we must own them as masters and the natives must 
be subjects simply and not citizens. 

It is tme in peptics that a nation cannot be a master without its 
citizens becoming, to a certain extent, slaves ; without sacrificing a 
large portion of their liberties. That a change is coming over the 
spirit of a large body of the people of the United States, is indicated 
in a variety of ¥rays. We have even invented of Jate years a new 
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term for the national flag. The advocates of this vast expansion 
scheme have come to speak of the flag as Old Glory, a term that 
might properly be applied to the tricolor of France, but would 
scarcely have been deemed appropriate in former times to our own 
national standard. It has never hitherto been an emblem of con- 
quest It is now sought to make it such. The more it becomes 
an emblem of conquest the less it will become an emblem of free- 
dom. If the expansion policy is to prevail, it must ¥rave over sub- 
ject nations without full political rights. It must also float over a 
people who, for an empty dream of foreign empire, have sacrificed 
a large portion of their freedom of action. 

Talcott H. Russell. 
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THE FUTURE OF CIVIL SERVICE REFORM.* 

I have been asked to talk to you on some phases of the question 
of civil service reform, and perhaps a glance at the future of the re- 
form as it appears in the light of the past and of the situation at 
present will be as interesting as anything I am ccHnpetent to under- 
take. 

This opportunity is very agreeable. I am deeply interested in 
the reform, and have been more or less actively connected with the 
organized effort to promote it for something like a quarter of a cen- 
tury. I may say that I approached it frcnn the side of practical poli- 
tics. I have belonged in my time to that dass which is more nu- 
merous and diligent than the professicmal politicians like to believe, 
who ''go to the primaries" and do what they can to shape the policy 
of the party they most nearly agree with. I regard such action as a 
duty, and I tried to carry it out with scrnie persistence as long as I 
could find a party that would permit me to do so without pledging 
agreement and support beyond what my conscience would consent 
to. Much to my regret, that is no longer practicable in the State of 
New York, and for some time I have been forced to class myself 
with that fortuitous aggregation of unrelated voters known as the 
Independents. Now it appears to me that one of the chief causes 
of the development of party discipline and party allegiance to an 
unhealthy and extravagant degree is the evil of spoils, and in civil 
service reform, which seeks the gradual abolition of spoils, one 
underlying motive is the emancipation of the voter. 

Certainly we cannot expect to get rid of parties. It is idle to 
fancy the management of public interests by the will of the majority 
if there is to be no organized effort to shape and express that will. 
Nor can we hope that party action will be free from the influence of 
ignorance and prejudice imd greed. But this seems to me to make 
it only the more needful that the mechanism of our politics shall be 
kept as clean as possible, that the organization requisite in any 
government by parties shall not be more selfish than at best it must 
be. Co-operation for unselfish ends is difficult, and is more and 
more so as the community extends and its interests become more 
complex. It is therefore well that we shall not set up prizes fw 
selfish co-operation at the very threshold of political action. Prac- 
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tically that is what is dcme when all the minor places in the public 
service are in the hands of the party leaders for distribution as the 
rewards of past or for future party work. The tendency of this ar- 
rangement to make of politics not merely a business, but a pretty 
shabby and sordid business, is marked. Those of us who have in 
larger or less degree undertaken to do anything in politics with no 
prcHnise or hope of personal gain, but solely for what we imagined, 
at any rate, was the advantage of the public, have found ourselves 
handicapped in a contest with a lot of gentlemen whose bread and 
butter and a good deal of spending money depended on defeating 
us. So far as our own immediate purposes are involved, this may 
not be so important as we think it is ; but the trouble does not stop 
with such dreamers and dilettanti as college graduates are reputed 
to be. It extends to every class in the community and to the whole 
Nation. It involves the most concrete and practical interests and 
rights. 

Take a single instance. Doubtless every gentleman in this 
room has suffered, and some of us have suffered sorely, from the dis- 
turbance of business by the confusion and uncertainty of currency 
legislation. All of us will agree, I think, that the law of 1890, com- 
monly known as the "Sherman" law, was about as bad a part of 
this legislation as the wit of man could devise. Now it is on record 
in the memoirs of the venerable statesman who gave his name to 
that amazing measure that it was passed because "the silence of the 
President on the matter gave rise to an apprehension that if a free 
coinage bill should pass both Houses he would not feel at liberty to 
veto it." (Recollections II, 1070.) The statement has been dis- 
puted, and I do not know if it be correct or not But it stands there 
in the Senator's memoirs without any indication that its author 
thought the foct reported disgraceful. It shows the accepted stand- 
ard of independence and civic courage in high places and at critical 
times. One cause for this low standard, and a powerful one, is the 
concentration of political desire on the spoils of office. It is a perni- 
cious and insidious force. The movement to resist and abate it is a 
sound and healthy one. What may we reasonably believe as to the 
chances of its ultimate substantial success ? 

I think that we may believe much. The movement has in re- 
ality had not a little good fortune. At the very start of its present 
development the murder of President Garfield by a greed-crazed 
spoils seeker gave to the reform its baptism of blood. It made 
possible the passage of the Federal law fixing on the statute book 
the principle of appointments for tested fitness without regard for 
party politics. 
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That law was enacted by a Congress in which there was not even 
a strong minority of convinced advocates of that principle, but in 
which the majority bowed to the storm of indignant feeling that 
swept over them from every quarter of the land. In that Congress 
the same men were leaders who a few years before had forced the 
conqueror of the rebellion to abandon his attempt to apply the prin- 
ciple tentatively to a small part of the Federal service. These 
leaders were in part men who owed their power to the adroit and 
not too scrupulous use of offices as spoils. In part they were men 
who had been imbued with party spirit in the tremendous and often 
doubtful struggle of the civil war, and who believed honestly and 
profoundly that to give offices to the other side under any circum- 
stances was giving aid and comfcMt to the enemy — as if they had 
sent food and ammunition into the lines of Lee. But neither the 
intense consciousness of their own selfish interests nor the still more 
intense partisanship of conviction and prejudice could withstand the 
influence of the popular emotion aroused by the dastardly and logi- 
cal act of Guiteau. Nor was this the sole benefit that the cause of 
reform reaped from that act. It brought into the presidency a man 
skilled in the minutest arts of the spoilsman, the most astute, daring, 
and experienced manipulator of patronage known to the politics of 
the State of New York. To him was intrusted the organization 
of the reform, and when he undertook it the politician in him ceased 
from work and the conscientious gentleman took charge. To a 
smaller man it would have been a sore trial, if not impossible. He 
bad to incur the hatred of his former allies, and he had to win the 
confidence of those who had good reason for deep distrust His 
task was done with singular impartiality, with firmness, and with 
sagacity. In the lovely burial ground overlooking the Hudson at 
Albany is his monument ; a figure of great dignity and sweetness 
lays on his grave a single palm. If in his brief National career I 
should name the thing for which President Arthur merited the palm 
of well-won victory it would be the wise and faithful way in which 
he set the foundations of Executive action under the civil service 
law. 

There is another element of good fortune to which the cause of 
reform owes something. It has so happened that from the passage 
of the Federal law to the present time each Administration has been 
succeeded by one of the opposite party. Mr. Qeveland fcrilowed 
Mr. Arthur; Mr. Harrison Mr. Cleveland, who came in again 
when Mr. Harrison went out, and was followed by Mr. McKinley. 
I do not wish in the least to detract from the credit due each of these 
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successive Presidents for their advance of the reform, or for their 
resistance of pressure to restrict the reform, but it will not be de- 
nied that what they did was rendered less odious to the politicians 
by the prospect tha^ its effect would fall on the politicians of the rival 
party. It is to be noted also that some of the most radical changes 
in the rules have taken place at the close of a Presidential term. I 
do not at all believe that there was an intention to embarrass the 
rival party about to come in, but the changes clearly met with less 
resistance from the politicians than they would have met at an 
earlier stage. And I am persuaded that if either party had been in 
power securely for twov not to say three, terms, either the Federal 
law would have been repealed or the merit system in the Federal 
service would have been greatly impaired. I am confirmed in this 
opinion by the harm that has come to the merit system under a 
President who has reason to feel very confident of a re-election. I 
am not conscious of any prejudice against Mr. McKinley, for whom 
I voted, whom I have supported on some hotly contested questions, 
and who seems to me, at this time, on the eve of another election, 
distincdy a safer candidate than any other likely to be presented. 
But I am forced to acknowledge, with great regret and no little 
chagrin, that in the fourth year of his term the merit system does 
not stand on so firm a footing as it had when he became responsible 
for it. 

I have mentioned smne of the things that seem to me to have 
been fortunate for the reform in the Federal service. I do not think 
that without these aids — ^which were in some degree accidental — the 
cause would have made so much progress. In looking toward the 
future I think we must keep these things in mind or we may expect 
too much. Especially we must not be blind to the great strength 
the professional politicians may have if the party in power shall win 
in the next election with very little open opposition from the class 
with whom the support of the reform is a matter of intelligent con- 
viction and civic conscience. The spoils system has back of it the 
substantial force of organized greed and the less defined but very 
strong force of partisan feeling. Against these there has been a 
barrier of some resisting power in the fear that the opposing party 
might come in. If this barrier is removed, and the President 
exerts no greater restraint than he has felt called on to exert so far, 
the recovery of the lost ground will be arduous. 

Here then we see one element in the calculation of the immediate 
future. It is the danger from the lack in American politics of a 
strong, united, and earnest party to do the work assigned in Eng- 
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land to "her Majesty's opposition." That is a danger not easy to 
calculate. The reform of the civil service is not likely ever to be- 
come what we call an "issue" in National politics. It is not definite 
enough. Parties cannot very well be persuaded to divide on it. 
Neither one is willing to take openly the opposing side. You 
might as well expect to get up a National controversy on the com- 
mandments. Undoubtedly the law of Sinai against stealing is in- 
volved in the practice of the sp<Mlsman, but you are not to expect 
that he will frankly organize a pro-stealing party. Then the reform 
does not touch the people very closely or directly. The evil to 
which it is addressed is not strongly fdt Especially the supreme 
evil of the debasement of the su£Erage and the subjection of the voter 
to a sort of partisan slavery is not felt because that kind of slavery is 
too often quite voluntary. You cannot make a man fight to rid 
himself of chains that he either is not conscious of or regards as 
foshionable and ornamental, so that he inclines to look down on 
those of us who are not provided with them. For that matter, I 
take it that there are not many among us whose political action has 
been decided in any recent National election solely or chiefly by our 
views as to the reform. These have had an influence, but it has not 
been controlling. We must, I think, accept the foct that the reform 
will not for a long time to come be promoted by the hopes of victory 
for either party or the fear of defeat for the other by the votes of re- 
formers. It must depend on the influence in support of the reform 
that can be brought to bear on the pers<His in actual possession of 
power, and that influence will necessarily be indirect. Let me now 
glance a little more closely at the actual situation. 

The condition of the Federal service at this time is by no means 
wholly satisfactory. The reform has had smne serious setbacks in 
the past two years. Following the change of Administration there 
was much disregard of the rules, especially in the branches most 
recently classified and brought under the rules. In many cases this 
was practically condoned by the Executive order of last May, and 
probably the underlying motive for that extraordinary order was 
the preference for peace over strife which is a marked characteristic 
of our amiable President in domestic matters. It would have been 
a tough task to bring all the officials to account who had evaded or 
defied the rules, and in Congress or in the party councils there 
would have been little support for such a policy. Unquestionably 
it would have made great friction in Congress, and have retarded, if 
it did not block, the impcMtant measures the President had at heart 
It was much easier to change the rules to meet the situation than it 
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would have been to compel the great body of c^dals, mostly ap- 
pointed for political reasons, to conform to the rules. The course 
pursued was not heroic, but our political system does not tend to 
the production of heroes at the top, and we must not forget that it is 
on die whole a representative system, and that moral hercHsm is not 
the ruling passion of American voters. Nor, locrfdng back on the 
history of recent years, and tracing the use of political influence in 
important legislation — ^in the repeal of the famous Sherman cur- 
rency law, for instance — can we say that the course of the President 
is unprecedented. 

It was, nevertheless, unfortunate in its effect on the service. 
The injection into the service of a large number of appointees 
chosen by Congressmen on the dd and bad plan, under the stress of 
alleged necessity arising from the war with Spain, worked ill both 
ways. It let down the bars of competitive examination and lowered 
the standard of fitness on the one hand ; on the other, it stimulated 
the appetite for spoils the increase of which doth grow with that it 
feeds upon in the most extraordinary manner. Congress took the 
cue fr<Mn the President and deliberately refused to put the vast 
census work^ under the merit system, though the experience of the 
least scrupulous politician ever responsible for that work compelled 
him to protest against the extravagance and stupidity of turning it 
over again to the spoilsmen. Besides these actual ills which Con- 
gress has brought about, it has attempted many others, such as the 
enactment of many excepticms to the rules, the extension of ex- 
emptions for veterans of the civil war and of the Spanish war, and 
the refusal of the appropriation for the commissicm. The refusal 
failed, as it usually foils, in the fierce light that beats upon a vote by 
aye and na Some of the other attacks will probably succeed. In 
any case Congress has sadly disaj^inted the confiding expectation 
of the President that the concessions he made to the spcMlsmen 
would prevent them from grabbing more. 

There are entries on the credit side during this Administration. 
The order r^^ulating removals, first applied by Mr. Bissdl in the 
Post Office Department, has been extended to the entire classified 
service by the President, and has distinctly reduced the proportion 
of removals. It is true that it has been evaded and the evasions 
have not been dealt with severely, but its great use has been in af- 
fording a defense for the honest officers who really wish to resist the 
pressure of politicians. There are many of these even among the 
political appointees, and especially in the large c^ces of the Postal 
and Treasury Departments, where business is exacting and re- 
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sponsibility great, the barrier of the merit system is pretty firmly 
maintained. 

The outlook apart frcwn the Federal service is bright in many 
directions. It is especially so in the State of New York. With the 
election of Mr. Roosevelt the State secured a Governor more inti- 
mately informed as to the principles and methods of the merit sys- 
tem than it had ever before had. His work at the head of the 
Federal Commission had been most intelligent, energetic, and 
effective. No one had done as much as he to bring the true nature 
and working of the reform to the clear understanding of so large 
a class. He had, for example, for the first tune in the history of the 
Government demonstrated to the representatives of the then 
minority party, particularly those from the South, that the Federal 
service was open to their people as freely as to others, on the sole 
condition of proved fitness. The commission organized examina- 
tions in all the Southern States, and Congressmen from that section 
were surprised and delighted to find at the close of President 
Harrison's term hundreds of capable young men and women from 
among their constituents earning their living in the departments at 
Washington under a "hostile" Administration. It is Mr. Roose- 
velt's conviction that the merit system will be strong with the people 
ever3rwhere in proportion as it is honestly applied and thoroughly 
made known. At the first session of the Legislature after his term 
began the civil service law now in force was passed to take the 
place of a confused and sophisticated mass of statutes intended to 
"take the starch out of the reform" and which had in fact left the 
service in a most limp condition. The exisiting law is well adapted 
to carry out in its integrity and practically the principle of appoint- 
ment for proved merit and fitness imbedded in the Constitution of 
the State. The service not only of the State and of cities, but of the 
counties also, is brought under the effective supervision of the State 
commission. While ample power is given to each community to 
regulate its service under the conditions fixed by the law, failure or 
refusal to do so is followed by the action of the State commission, 
whose approval is necessary to all rules adopted by the several com- 
munities. The Tammany Mayor of tht City of New York was 
happily inspired to decline to accept the rules which his own own- 
mission had agreed on with the State commission, and gave the 
State commission the chance to frame other rules, cnnitting the con- 
cessions made to the City ccnnmission for the sake of harmony. 
The result is that the city now enjoys a very complete, logical and 
fair set of rules, which, I am happy to say, are very satisfactorily 
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applied. The system for securing the equal rights of laborers to 
employment, as well as the right of the city to the most efficient 
labor it can get, is particularly successful. It was found that the 
rule of first come first employed, which is the essential feature of 
the registry plan, had been evaded by the simple process of dismiss- 
ing employes until the man with a pull had been reached, when the 
employment became steady. This abuse was met by a rule giving 
employes dismissed for lack of work preference for re-employment, 
and their names are kept on a special list for that purpose. One 
most interesting result of the firmer establishment of the merit sys- 
tem in this direction is that there is growing up among the laboring 
classes, and especially among the trades unions, a substantial senti- 
ment in support of the principle of that system, and the pitiful 
sophism of the spoilsmen that that principle wrongs the common 
people is losing its hold. 

In San Francisco the system has recently been established under 
circumstances that are particularly heartening. The Merchants' 
Association of San Francisco is a body composed of citizens en- 
gaged for the most part in the promotion of local industries, and has 
for some time held a peculiar relation to the City Government, 
taking an active part in the discussion of all municipal matters and 
making its influence felt on many occasions. Two or three years 
ago^ for instance, the association bid publicly for the contract for 
cleaning the streets, setting a figure practically at cost and winning 
the award. It then proceeded to clean the strets in a manner that 
provoked the admiration of the town, closely following the plan 
at that time in successful operation under Col. Waring in New 
York. Finally, at the instance of the association, a new charter was 
submitted for adc^tion, at a popular election, the principal feature 
of which was a requirement for a strict merit system in all depart- 
ments of the City Government. The campaign in which this char- 
ter was debated turned very largely upon this single .issue. A 
favorable majority of 4,000 was given. Ratification by the Legis- 
lature followed, and on January i last the charter went into operation. 
Mayor Phelan has appointed prominent members of the Merchants* 
Association to the civil service commission, choosing its secretary 
and counsel as President of the new body. Taking the experience 
of other cities throughout the country as a basis, and using their 
reports and forms, the new commission is preparing a code of rules 
and classifications that will probably prove superior to any in the 
country, and that will include within their scope almost the entire 
subordinate city service of San Francisco, excepting only the heads 



Digitized by 



Google 



2S4 YALE LA W JOURNAL. 

of departments, deputies and a few confidential officers. It is not 
unlikely, in short, that San Francisco will shortly present one of the 
best object lessons of the results of civil service reform in practice, 
and it is interesting to note that the demand for the reform is 
spreading to other cities along the Pacific Coast 

Another encouraging feature in the situation is that the merit 
system itself has been undergoing a healthful evcdution. It is be- 
coming more adapted to its uses. You all know that the chief ob- 
jection to it at first was that it was not practical, that it made edu- 
cation the chief qualification for appointment, and that the questions 
asked in the examinations were ludicrously unrelated to the duties 
of the place to be filled. Of course there was a good deal of 
exaggeration in these charges, and there was no little plain lying. 
But also there was some truth. The examiners were new to their 
task, and entirely untrained in any like work. In the Federal serv- 
ice they were taken usually by detail from the departments, and 
served without extra pay, and to the injury of their diances for pro- 
moticHi in their own offices. In the State and municipal service 
they were crften men not in public c^ce at all and without direct 
experience in the duties of the places applied for. Mistakes were 
made, and they were sometimes pretty absurd. There was a very 
natural notion that the examinations should test general intdligence 
with questions relating to the things taught in the schools, but not 
always involved in the work sought by the applicants. That noticm, 
I think, is gradually being abandoned, and it is well that it should 
be. The essential purpose of examinations is to test the knovdedge 
that will be needed in work. That can best be done by questions 
about the work. If the work is complex or technical or diffictilt, 
adequate knowledge regarding it will be evidence of sufficient gen- 
eral intelligence. Moreover, applicants are on a more neariy equal 
footing in the ratio of their knowledge if the questions relate to the 
work. Outside of that they may be most unequally matched. Most 
of you know that success in an examination among students is by 
no means in strict proportion to actual knowledge, much less to 
mental power or equipment There is a good deal of chance about 
it, and temperament has much to do with it. In the civil service the 
tendency has been to reduce the chance as much as possible. The 
examinations at best are but a partial test, and those that pass them 
secure only appointments cm probation. It is certainly best that the 
examinations should be made to bear directly and as completely as 
may be on the real qualifications needed in the employment sought 
The change is in the direction of better adaptation and is, as I have 
said, a healthy evolution. 
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We need not, then, accept the outlook as gloomy, or be discour- 
aged in efforts to improve it That certainly is not my own feeling. 
Perhaps I, in common with others of the older men who have given 
a good deal of time and labor to this particular end, have acquired 
the habit of persistent confidence. We have seen darker days. It 
was a good deal darker before the first dawning rays broke through 
the dense partisanship of the reconstruction period. And those of us 
who have paid any attention to the political history of the country 
know well enough that the present condition of things is very bright 
indeed compared with that existing in the first third of the century, 
and that men of that time bearing names now honored could have 
given points to the most skilled and least scrupulous office 
broker now in the Senate of the United States. In a general way I 
am persuaded that in the long run and in large currents of affairs 
honesty really is the best policy, and that the discovery and appli- 
cation of that truth is more a matter of intelligence, of shrewdness, 
of what we call, oddly enough, common sense, than we are apt to 
think. We, all of us, have some pride I fancy in the way in which 
the Eriglish have on the whole managed the enterprises they have 
undertaken in the less civilized parts of the earth, in India especially, 
and of late years in Egypt We look with a good deal of satisfac- 
tion on the replacement of war and poverty and almost chronic 
famine by a marked degree of peace, order, fair dealing, and average 
well-being. They have not attained perfection, they have made 
some bad blunders, and are struggling with one of the worst of them 
at the present time. But they have made great advances, and have 
changed the face of the regions they have dominated for the better. 
Now they are not in profession or in feeling a missionary people. 
They are not tempted by the glory or aroused by the duty of spread- 
ing either civilization or Christianity in the lands where these do not 
exist They are, on the contrary, an essentially selfish and even 
greedy people, very much as the Americans are. They went to 
India to trade, and they went to Egypt largely to prevent others 
from interfering with their trade with India. Wherever they go the 
flag follows trade until the voices of their drummers like their morn- 
ing drum beat encircle the globe. But they have the sound busi- 
ness sense to see that trade grows fastest and is most profitable 
where order, justice, and freedom are most general and secure. 
They see that a man can produce more that is fit to buy, and can 
buy more than is profitable to sell if he lives under equal laws, in 
decent conditions and with all the advantages of civilization that he 
is capable of using. I do not say that the average English trader 
formulates this theory, but he and the government at home and 
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abroad do better than formulate the theory ; they act on* it. And so^ 
in a rude way, with many exceptions, and through much groping, 
the English flag steadily pushing in the wake of English trade, has 
come, more than any other, to stand in the world for order, justice 
and freedom. 

This seems to me an illustration of one of the general grounds 
that we have for confidence in the future of the merit system in the 
United States. Let me call attention to a very striking recent in- 
stance of the relation of the system to practical affairs. The State of 
New York is carefully studying the question of the enlargement of 
its waterway from the lakes to the seaboard. It is a big question, 
far bigger in its ultimate bearing now than it was when De Witt 
Qinton first undertook its solution. Then it involved the cheap 
transport of grain and lumber from the shores of Lake Erie along 
the line of the Mohawk Valley to the City of New York, which was 
then no larger than Boston and not so large as Philadelphia. To- 
day it involves the share of New York in the trade that originates 
on the one hand in the whole vast region of the upper basin of the 
Missouri, on the frontier of Manitoba, and on the other extends to 
the remotest marts of Europe. A commission was appointed by the 
Governor of New York to report on the general policy of the State. 
At its head was Gen. Francis V. Greene, one of the most broad- 
minded, astute, and practical men of affairs in the Union. It is 
worthy of note that for nearly a year he and his associates gave to 
this work as much time as to their private affairs, without any com- 
pensation beyond the satisfaction of serving well the public. That 
is already an augury of good. They finally reported a plan requir- 
ing the expenditure of some $60,000,000, by which they believe it 
will be possible to secure benefits with which this expenditure will 
be a mere trifle. But they reported that they could not recommend 
the first step in the plan unless it were acccmipanied by legislation 
putting the entire construction and administration of the great work 
strictly within the merit system and absolutely freed from the in- 
fluence of partisan politic^. Here is the deliberate judgment of very 
able and widely experienced men that the price the State must pay 
for success in its most important enterprise is the honesty of the 
merit system. 

Now there are two classes or groups of enterprise that closely 
engage the minds of Americans in these days. To the success of 
dther, to any dimmest hope of success in either, the adoption of the 
principle of the merit system and its firm and exacting application 
are plainly necessary. One is illustrated by the example of the 
New York State canals which I have just cited. This rests on the 
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idea of public ownership and operation of great public works for the 
benefit of the community at large, either directly by affording serv- 
ice cheaper or better than can be had from the like works in private 
ownership, or by reducing the cost to the public of private service 
through the competition of public service. A considerable senti- 
ment has grown up throughout the country in suppcMt of at least an 
experiment in this idea. Municipal trading, as our British brothers 
term it, seems to a large and probably increasing number of our 
people a good thing to try. It is not so novel a thing as some of 
the more conservative of our economists appear to think it. We 
have it on a large scale in our postal service. We have it in neariy 
every city and town in the supply of water. We have something 
very like it in every hamlet of the land in the public school. To 
many men it is not easy to see why logically the public may not 
take up the supply of light and of some form of transmissible heat 
as properly and successfully as it now provides the supply of water. 
The operation of telegraph and railway lines has a close analogy 
with the operation of the mail service, and is carried on in many 
modem States. However you or I may regard the questions in- 
volved in these extensions of public ownership and activity, we can- 
not deny that there is a very earnest body of men in every part of 
the country who are striving strenuously to promote such exten- 
sions. I think that the sentiment would be much stronger than it is 
if it were not for the generally inefficient and impure condition of 
the civil service of the States and cities which would be engaged in 
these enterprises. I have already mentioned the growing favor 
with which the merit system is regarded by the workingmen, and 
particularly by the more intelligent trades unionists. This is the 
class also to which the notion of public ownership of public utilities 
is most attractive. They and all others who may wish to extend the 
area of experiment in this direction are constantiy more and more 
convinced that the merit system is the condition absolutely pre* 
cedent to success in such experiments. Since that system is but the 
organized application of business principles to public business, it 
must be applied more strictiy as the public business is extended. 

The other class of enterprise to which I have referred is of a 
more imposing nature, and at the present moment txdtes vigorous 
differences of opinion and violent antagcmism of sentiment. For 
the lack of a more precise term in the actual confused situation, let 
me call it "expansion." Whatever we may think of the policy or 
the righteousness of what has taken place or of the methods em- 
ployed, and whatever restrictions we may wish to put on the pro- 
cesses of the future, we can hardly deny that to a certain important 
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degret we hanre as the gmrinnan from Arkansas irmaikrd, "done 
expanded" We have taken over, bejond any reasonable expecta- 
tion of TttnoDg oor stepB, Hawaii, Pooto Rico, the region in the 
Ladrones in which the jojrons CzpL Leary reigns; we have under- 
taken to orgaanzc a civil Go ve r nm ent in Cuba in preparatioo for 
chher in d ep end en c e or a n nex at ion; and, whatever we do in and witfi 
the Philippines we are sure to have a compKcated and di£Bcnk job 
of adnmustration on ocu- hands ioT a long time. Whether we re- 
gard that task as imposed on us by duty and destiny, as the Pres- 
ident r^iards it, and welcome the performance of it, or whedier our 
view of the idands is that of Mr. Dooley— ''I don't know; the Divil 
fly away with' 'em" — we cannot shut our eyes to the fact that they 
will severely tax our capacity for efficient administration. And 
here again the merit system imposes itseH It win not be denied. 
No decently intelligent man facing the problem with some practi- 
cal responsibility on his shoulders can bil to see that the old spoils 
methods will be very dangerous. I will not say that they will be 
fatal, for I recall what this Republic has accomjdished in its career 
at home in spite of a more general and persistent domination of the 
spoilsman than I think will ever again be possible. But the peril 
wotild be very great. I believe that it would give pause to the 
hardiest and most greedy of politicians with actual responsibility. 
There is evidence of this'in the course of the President The kind 
of men he has chosen for dvil work, whether from the army or out- 
side of it, in the distant regions for the present intrusted to him has, 
on the whole, been of a much higher order than he has found it ex- 
pedient to select at home. If in the domain of public affairs as in 
that of trade the demand tends to bring about the supply, we may 
reasonably expect that the principle of the merit system will grad- 
ually but steadily be extended in American administration. With 
that will come in some considerable degree the ^'emancipation of the 
voter." It is a questicm of the American conscience. Three-score 
years ago Mr. Emerson said to the merchants of Manchester: 
"That which lures a solitary American in the woods with a wish to 
see England is the moral pectdiarity of the Saxon race, its com- 
manding sense of right and wrong — ^the love and devotion to that — 
this is the imperial trait which arms them with the sceptre of the 
globe." We need not inquire too curiously as to the extent of the 
realm over which our own dominion is to extend, but we may be 
sure that within our old borders or beyond them to the uttermost 
ends of the earth it is by this ''imperial trait," and this alone, that we 
can do a work worthy of free, honest, and sensible men. 

Edward Cary. 
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IN RE AUGUR.* 

MEMORANDUM OF DECISION. 

This is an application to admit to probate what is claimed to be 
a substantial copy of the will of Harriet M. Augur, the original will 
not being produced in court, but evidence being offered to show 
that such a will had been legally executed, but that it had been 
either lost or fraudulently destroyed. 

The only evidence offered by the contestant was a copy of a writ 
and complaint, dated May 13, 1899, claiming an injunction, in an 
action brought by the proponent and others in the Superior G>urt 
against the contestant and others, admitted by the pr(^)onent to be 
a true copy of the original. The allegaticms of this complaint were 

* Decided in the Probate Court for the District of New Haven, Connecti- 
cut, March 13, 1900. 

This case is interesting for the reason that it deals with substantially a 
new point of law, i. e., the legal effect of evidence showing that a lost will was 
last known to have been in the possession of another than the testator. 
Practically aU the cases deal with the presumption of revocation arising where 
a lost will was last known to have been in the possession of the testator. In 
the very few cases where the lost will was out of the testator's possession, it is 
generally clearly shown that the will was so entirely out of the testator's 
possession that he could not destroy it animo revocandi, and remained so 
until his death. In none of the cases does the court carefully consider the 
question of the legal effect of proving that a lost will was last known to be in 
the possession of another than the maker, and in none of them do the counsel 
appear to discuss it (See the cases cited in the body of the opinion.) 

As might be inferred from the opinion the counsel for the proponent at 
the trial of the case claimed that the rule of law was as stated in larman on 
Wills I *i33, Woemer's American Law of Administration I, *9X, Greenleaf on 
Evidence II, g6Si and Thornton on Lost Wills, §64. 

These authorities state the rule to be that : If a will once executed is not 
found at its maker's death it is presumed revoked, " but that if the will is 
traced out of the deceased's custody it is incumbent on the party asserting the 
revocation to prove that the will came again into such custody or was destroyed 
by his direction" (Jarman as cited). 

On this point Jarman cites Colvin v, Frastr^ m Hagg, EccL R$p, jj^; 
Wynn v. Hevimmgham^ i Coll, djS, 6jg, Greenleaf dtes Jarman, MiftkUr v. 
MmkUr^ 14 Vt, 24s:H€lyar v,Hilyar, i La€ ^m\ LUlit v. Ullii^jHagg. 1S4; 
L9xliy V. Jackson, 3 Phillim 126, 90x6. Jackson v. Beits, 9 Cowcn 108, Woemer 
and Thornton apparently rely on the case of Dawson v. Smith, j Houst. 

Jarman's citation of Colvm v. Frascr on this point would seem to be due 
to anote to the case of LUlit v, Lillic in the 3rd of Haggard, which states the 
law in this way and gives Colvin v. J^rascr as authority. 
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based on information furnished by the proponent and were verified 
by his oath. 

The testatrix died August 28, 1898, leaving as her next of kin, 
her son, Jacob Heitman Augur, who died in March, 1899. Jacob 
P. Augur, the husband of Harriet M. Augur, and the father of 
Jacob Heitman Augur, died in 1879, leaving a will by which he gave 
to this son, his only child, one hundred dollars, and all the residue 
of his estate to his wife. 

The proponent is a nephew of Jacob P. Augur, and a beneficiary 
under the alleged lost will of Harriet M. Augur, and the contestant 
is Marie E. Augur, widow and legatee of Jacob Heitman Augur. 

It appears from the evidence of ex-Judge Lucius P. Deming, a 
practicing attorney, that in 1882 he was requested to draw a will 
for Mrs. Augur. He produced in court a pencil memorandum, 



In that case the will was known to have been for nine years before he died in 
the testator's possession. In Wynn vs, Heveningham the will was fonnd 
mntilated, and having been proved at all times to have been in the hands of a 
custodian, it was found by the court not the work of the testator. The other 
cases cited by Jarman, Woerner, Greenleaf, and Thornton will all be found to 
have been decided on another point except Damson v. Smith. This, as indi- 
cated in the opinion above, is merely a charge to a jury, and the judge says the 
whole matter is a question of fact. Thus it is seen that the exception to the 
rule as stated has a very slender foundation in authority. Much apparently 
has been inferred from the statement that the presumption of revocation arises 
where the will has been •' tractd into the testator's possession" The opinion 
shows that in its bald form it cannot be correct 

The main rule or presumption as stated in the opinion and by Chancellor 
Walworth in the case of Betts v, Jackson, 6 Wend, tyj has its foundation in 
experience which teaches that the absence of a will is presumptive evidence 
of its revocation. This presumption, however, may be overcome by shovnng in 
any of a variety of ways that it is improbable that the will was revoked. This 
may be done by showing that the will was destroyed without the testator's 
knowledge {Brown v. Brown, 10 Yerg. 84), by showing that the testator's cir- 
cumstances did not change after the making of the will, and that he seemed 
satisfied with the disposition he had made of his property. Legarre v. Ashe, 
I Bay (5. C) 464: McBeth v. McBeth, 11 Ala. sg6; Foster's Appeal, S7 Pa. 
St. 67; In re Page 118, III., S76; Sugden v. Lord St. Leonards L. R. i P. 
D.TS4; Southworihv.Adams Fed.Cas.No. jj,jg4; Inre Sieineke*s Will, 70 N. 
W.jg {Wis.); In re Lambie's Estate, s6N. W. 223; Behrens v. Behrens,^ 
Ohio St. 343; Coll ag an v. Burns, S7 Me. 44g; Scroggins v. Turner, g8 N. C. 
13s: Eckersley v. Pratt LR. » / P.D.28t;Minkler v.Minkler ut sup. ; by show- 
ing that it was out of the testator's possession and that he could not destroy it (see 
cases cited in the opinion); and finally by showing generally that the proba- 
bility is that the wUl was not revoked (see cases above cited and Welch v. 
Phillips, I Moore P. C. agg). In effect the rule might be stated that the will 
is presumed revoked unless satisfactorily accounted for, or unless it is shown in 
some other way that the probability is it wasn't destroyed by the testator. 
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made by him at Mrs. Augur's residence, at her dictation, the day be- 
fore the execution of the will. 

He testified with particularity as to the execution of the will, 
and that the paper recently drawn by him, at the suggestion of the 
attorneys for the proponent, was merely an amplification, in the 
form usually employed in drawing wills, of the language more 
tersdy but less technically expressed in the memorandum itself. 

He testified that the wil!., when executed, was placed in an en- 
velope endorsed "Will of Harriet M. Augur;" that it was handed 
by him to the testatrix, and by her to Mr. Willett Hemingway, one 
of the witnesses to the will ; that he has never seen it since, but that 
he recently found this memorandum amcmg his papers in unsuccess- 
fully searching for a copy of the will, it being his custcnn to preserve 
copies of wills drawn by him. The memorandum reads as follows: 

The famous case of Sugditi v. Lord St, Leonards ut sup. amounts to this. 
See also the opinion in Southworth v. Adams ut sup. 

The effect of the presumption is this: if there is no evidence to the con- 
trary, the absence of the will establishes a prima facie case that it was 
destroyed animo rivocandi\ if there is evidence to the contrary, then the pre- 
sumption is a page from the experience of the judges to be borne in mind by 
the trier in weighing the evidence (see Thayer, Evidenci at the Common Law 
pp. 336, 346). 

If this is the true scope of the presumption the exception cannot be 
correctly stated by these text-books. It would then be stronger than the rule. 
If it is not true that in all cases, under all circumstances, the absence of the wiU 
throws on the proponents the duty of showing the existence of the wiU at th^ 
testator's death, or its destruction without his knowledge and consent before his 
death, it cannot be true that merely to trace the will out of the testator's 
possession is enough to throw on the contestants the duty of showing its 
destruction by the testator or that it came again into his possession. In many 
cases as in the present, the tracing of the will into the possession of another 
might not raise any probability that the testator never got it again or that he 
did not revoke it. The custodian might be in daily intercourse with the testa- 
tor, and other facts might develop which on the proponents' own evidence 
would so counteract the effects of the testimony as not to leave it weight 
enough to rebut the main presumption. 

Moreover, any rule as to the c^ect of such evidence would seem needless. 
It needs no experience in dealing with wills to appreciate its weight If a 
testator couldn't get at his will, he couldn't destroy it That is common sense. 
Law on the subject is unnecessary. 

The only case really out of harmony with the law as above stated is the 
case of Spriggt v. Sprigge L. R., i P. D. 60S, where it is held that if the 
maker of a wiU becomes insane before death, and at his death a will known 
to have been made by him cannot be found, those contesting its probate must 
show its destruction while he was sane. This would seem inconsistent with 
the trend of the law and a broader statement than the case requires. It is 
-easy to imagine cases in which its application would work hardship.-»£2/r. 
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" Wai Harriet M. Augur Willet Hemingway Executor Pay 
all debts &c. Give Mary Augur Lane $iooo. in consideration 
of services. Give Hattie Mariah Augur Hollister $1000. for 
name. Give P. H. U. Cemetery $200. Give Jacob Hiteman 
Augur, son, $10,000. In case his death give to Maria P. Augur,^ 
his wife. If both dead to children, if any. All rest of estate 
give & bequeath to brothers & sisters of husband Jacob 
P. Augur, by both wives, if any dead give portion to children 
of deceased if any Brothers & sisters & % brother and sisters 
to share alike." 

I find from the evidence that Harriet M. Augur did l^;ally exe- 
cute a will in 1882, and that the memorandum itself, rather than the 
recently prepared so-called "copy," contains the substance of that 
will. It is claimed that this will was in existence at the death of 
Mrs. Augur, if not destroyed without her knowledge or consent be- 
fore her death, and that it should now be established, proof of its 
contents having been produced. The vital question is: Was the 
will revoked by the testatrix before her death ? 

The mere absence of a will raises a presumption that it is re- 
voked. In re Johnson's Will, 40 Conn. 587; Cc^vin v. Fraser, 2 
Hagg. 266; Betts v. Jackson, 6 Wendell 173 ; Newell v. Homer, 120 
Mass. 277 ; Rice's American Probate Law 248. 

This presumption, however, is a presumpticm of fact rebuttable 
by evidence. But it is claimed that the presumption of destruction 
a$dmo revocanH does not arise in this case because it is claimed 
that the deceased did not have ready access to her will, since by the 
evidence that the will was handed by her to Willett Hemingway 
immediately after it was executed, it has been ''traced out of her 
possessicm.'' 

While many cases are authority for the proposition that a will 
once executed, but not found at death, is presumed to have been re- 
voked, if the testator had ready access to it, there are few decisions 
to support the bare propositicm that no such presumption arises 
where the will was simply not in the possession of the testator. 

Thornton in his work on Lost Wills, Sec. 64, prefers to state 
the law as follows : "It is the prevailing rule that if the will is not 
forthcoming at the death of the testator its revocation will be pre- 
stuned, whether it was in his personal possession or in the posses- 
sion of another; but in the latter instance the presumption is 
quite a weak one." 

The early English cases referred to in some of the text books, 
as authority for the proposition that the burden of proof shifts to the 
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contestants to show revocation where the will is "shown out of the 
possession of the testator" or "traced out of the testator's posses- 
sion," are at best but dicta. The American authority apparently re- 
lied on being Dawson v. Smith, 3 Houston (Del.) 335, which is not 
the opinion of a court of last resort, but merely the charge of a judge 
to a jury in a lower court. 

This statement of the rule that the burden of proof shifts cannot 
be correct if the expressions "shown out of the possession of the 
testator" or "traced out of the testator's possession" are used 
merely in the sense of not being in his manual possession. It be- 
comes important, therefore, to inquire what is meant by thus "trac- 
ing the will out of his possession." In the absence of direct author- 
ity on this point we must resort to the reason for the rule to guide 
in its construction. The ordinary presumption of the continued 
existence of that once found to exist, could not with safety be ap- 
plied to the case of a will not found upon the death of the maker 
of it 

It is ordinary experience that wills, the legal execution of which 
necessarily involves more or less publicity, are frequently destroyed 
in secret, and but for the presumption of revocation which the law 
wisely raises, wills, in fact revoked, would often be admitted to pro- 
bate, the intention of the maker being thwarted because of the com- 
parative ease of proving that a will once existed and the corre- 
sponding difficulty of showing its secret revocation. 

There can be no good reason why the same presumpticm should 
not arise even when the will is shown not to have been in the pos- 
session of the testator, provided he could have had access to it at 
any time. But if it be shown that the will was so deposited in the 
custody of another that the testator could not have had an oppor- 
tunity to destroy it without the knowledge of the custodian, and if 
it appears that, so far as he knows, the testator did not secure access 
to his will before his death, there is every reason, in such a case, 
why this presumption of revocation should not arise, and why the 
burden of proof should be on the contestant to show that the will 
was revoked by the testator. 

In most of the cases where it is held on this ground that the pre- 
sumption of revocation is overcome, it appeared from the evidence, 
generally from the testimony of the custodian of the will, that the 
testator had not, and could not have had, access to it. Hildreth y. 
Schillinger, 2 Stockton (N. J.) 196; Tynan v. Paschal, 27 Texas 
286 (84 American Decisions 619) ; Schultz v. Schultz, 35 N. Y. 653, 
655 ; In re Page, 118 Illinois 576. 

3 



Digitized by 



Google 



264 YALE LA W JOURNAL, 

Not only has no proof been offered to show that Mrs. Augur did 
not at all times have ready access to her will, but having, as she did, 
intimate business relations with Mr. Willett Hemingway, the exec- 
utor of her husband's will, it cannot, in the absence of any evidence 
to that effect, be presumed that she did not have access to her will 
during Mr. Hemingway's life, and if it was still in his custody at the 
time of his death, which occurred several years before her own, that 
she did not then take it into her own possession. Even the pro- 
ponent himself must have assumed that she did take it into her pos- 
session, for it does not appear from the evidence that he thought 
that there was any occasion, before attempting to probate the will as 
a lost will, to seek out Willett Hemingway's personal representa- 
tives and through th^m to search for it among Willett Hemingway's 
papers. 

Unless this view is taken, the evidence introduced by the pro- 
ponent to show that all the ps^ers of Mrs. Augur were kept in her 
safe deposit box in the Second National Bank, to which box they 
claimed that Jacob Heitman Augur had access, and their intimation 
that the will was in that box until destroyed, as they suggest by him, 
is meaningless. Moreover, in the fifteenth paragraph of the swcmh 
complaint in the injunction case, before referred to, it is alleged by 
the proponent himself that the last will and testament of Harriet M. 
Augur was in her possession prior to her decease. 

As far as appears, then, Mrs. Augur had "ready access," within 
the meaning of the law, to her will while it was in the possession of 
Willett Hemingway, and thereafter it is not traced out of her pos- 
session and control, whether she kept it in her own house or in her 
safe deposit box in the Second National Bank, and, therefore, in 
accordance with the authorities cited, the mere absence of the will at 
her death raises a presumption of its revocation. But the pro- 
ponent claims that even if the presumption of revocation arises, it is 
a rebuttable one, and that it has in this case been rebutted by evi- 
dence. 

Has, then, this presumption been thus rebutted ? The proponent 
has offered evidence to show alienation of affection between the son 
and mother, abusive treatment of the mother by the son and ex- 
pressions by her to others of displeasure with his conduct They 
claim to have shown sufficient occasion for the will being drawn as 
it was, good reason for not changing it, and disposition and oppor- 
tunity on the part of the son to destroy it. But neither disposition 
nor opportunity is enough to show that he did destroy it, however 
interested he might have been to do so, new: is the presumption of 
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revocation thereby overcome. CoUyer v. CoUyer, no N. Y. 481 : 
Knapp V. Knapp, 10 N. Y. 276; In re Kennedy's will, Uew York 
Law Journal, December 23, 1899, page 989. Moreover, fraud, es- 
pecially fraud involving crime, is never to be presumed. Besides if, 
as proponent has sworn in the injunction suit, he had already ob- 
tained from her transfers in his favor of all her real and personal 
estate, the very making of these transfers is an additional reason for 
supposing that the will was destroyed by the testatrix animo 
revocandi. 

But it is urged that the declarations of the testatrix, during the 
last few years of her life, in regard to the disposition of her property, 
show that she treated her will as in force and unrevoked by her. 
Witnesses testified, for example, to such statements by her as that 
she had made her will and had remembered them, and that she had 
carried out her husband's wishes in regard to her estate; but with the 
exception of Mary Augur Lane, whose testimony does not relate 
to declarations of the deceased later than 1896, there is no witness 
whose testimony necessarily connects such declarations with the 
particular will executed in 1882, and unless the proponent relies on 
the will of Jacob P. Augur, as an expression of his wishes, there is 
no testimony to show what his wishes were. Certainly it is diffi- 
cult to understand how in giving her son ten thousand dollars by 
her will, Mrs. Augur was carrying out the wishes of her husband, 
who, by his will, gave him only one hundred dollars. This of itself 
is enough to indicate that even if Harriet M. Augur was sincere in 
her declarations, made chiefly to the l>eneficiaries of the will sought 
to be established, she may not have been referring at all to the will 
executed in 1882. But even if she did refer to this will made in 
1882, as late as June, 1898, she had ample time to revoke it before 
her death in August, 1898. As Surrc^^ate Vamum said In re 
Kennedy, supra, "The mere fact of the execution of a will six or 
eight weeks before the death of the decedent will not affect the pre- 
sumption that it was destroyed by him with the intent to revoke it. 
In many of the cases the interval which elapsed between the date 
when the will was last seen, or known to be in existence, and the 
date of the death of the decedent, was much shorter and in some 
cases only a few days." 

In the opinion of this Court the presumption of revocation has 
not been overcome by the evidence. In other words the proponent 
has not satisfied the Court, by the testimony oflFered, that Harriet M. 
Augur's will, executed in 1882, was in existence at her death, or that 
it was destroyed without her knowledege oc consent before her 
death. 
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It is well settled, as claimed in argument by counsel for the con- 
testant, that no evidence of the contents of a lost will should be in- 
troduced until after evidence of an exhaustive preliminary search 
has been offered. This Court is feu* from being satbfied that such a 
search was made in this case, yet as no objection was made on that 
ground when the evidence as to the contents was introduced, I 
should not deny the implication on that ground, without first giv- 
ing the applicant an opportunity to introduce further evidence on 
that point, cm* to complete the search if it was still incomplete, but it 
is unnecessary to reopen the whole case f w the purpose of receiving 
evidence on this preliminary question, in view of the conclusions 
arrived at by the Court on more decisive grounds. The applicatioa 

is denied. 

Livingston W. Cleavbland, Judgi. 
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THE FOLLOWING RESOLUTIONS WERE ADOPTED BY THE TWO UPPER 
CLASSES, PUPILS OF THE LATE PROF. S. J. PHELPS. 

Whereas, It has pleased God to remove from the post he 
has so faithfully occupied. Professor Edward John Phelps, the 
students in the Yale Law School desire to record their sense of 
the loss which they have sustained by his decease, and of the 
still heavier loss sustained by those who were nearest and 
dearest to him; and, therefore, be it 

Resohed^ That it is but payin^r a grateful tribute to his mem- 
ory to say that this event calls us to mourn for one who was in 
every way worthy of our respect and regard, whose kindly 
instruction, clear as it was profound, will ever be among the 
most cherished recollections of our Law School work; a citizen 
whose upright and noble life will ever afford an inspiration to 
us; and 

Resolvei^ That the heartfelt S3rmpathy of his pupils in the 
Yale Law School be extended to the members of his family in 
their affliction, and that a copy of these resolutions be trans- 
mitted to Mrs. Phelps in token of our affectionate respect for a 
good man and great teacher gone to his rest. 
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INTERNATIONAL LAW — PRIZES. 

It is rather exceptional to find actual adjudication upon ques- 
tions of international law, and were it only for this fact, the recent 
decision of the United States Supreme Court, in the case ol In re 
Pugnette Habana, The Sola, 20 Sup. Ct Rep. 290, would be of in- 
terest. But the case presents a point whiqh has very seldom arisen, 
and about which there is much diversity of c^inion, thus making it 
of particular interest. It arose out of the seizure during the recent 
war with Spain, of certain fishing vessels Aying the Spanish flag, 
manned by laniards, but carrying no arms, and engaged only in 
the peaceful Uade of fishermen. These vessels were condemned as 
prizes of war and the Supreme Court now holds their condemnation 
unlawful. Fuller, Harlan and McKenna, J. J., dissenting. 

The question involved in this case is dependent directly upon the 
develc^ment of international law. It touches upon just that period 
in the develc^ment of a rule of law where it merges from the state 
of comity and custom into the actual embodiment as a recognized 
rule. In the early days it was a matter of comity to except fishing 
smacks from capture. They were the means of providing suste- 
nance for the peasant population of a nation, and for that reason 
were looked upon with favor. This view was held as eariy as 1784, 
during the difficulties that arose between England and Holland. 
2 Code Des Prizes 721-901, and again during the Portugal-French 
troubles in 1801. 2 De Cussy Droit Maritime 166. It was then 
distinctly recognized as a rule of comity and not of 1^^ decisions, 
and the dissenting justices in the present case still h61d to this 
view. But in the opinion of the court exemption of fishing smacks 
from capture can no longer be considered a matter of comity, but a 
rule of international law, to be recognized and sanctioned as such. 
Treating this exemption as a matter of comity possesses many obvi- 
ous advantages, the surrender of which was not, perhaps, altogether 
wise. Yet so uniform and oft repeated does this custom seem to 
have been, and so in line with the general tendency of intematioaal 
law in its relation to the government of war, that the correctness of 
the court's decision can hardly be questioned. 

CONSTITUTIONAL LAW — INTERFERENCE WITH INTERSTATE COM- 
MERCE BY QUARANTINE REGULATIONS — PARTIES. 

The Supreme Court in deciding the case of State of Louisiana v. 
StaU of Texas et al., 20 Sup. Ct. Rep. 251, permits legal uncertainty 
to still obscure the division line at which internal police powers and 
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the regtilatiott of interstate commerce overlap. The facts reveal a 
unique question of law. We find a complaint held demurrable in 
which the Governor and Health OflScer of Texas, empowered by 
legislative authority to regulate quarantines, are alleged as unlaw- 
fully restricting interstate commerce by placing an embargo on all 
goods from New Orleans, under pretext of quarantine regulations 
because of a single case of smallpox in that city, but ulteriorly for 
the purpose of excluding Louisiana products for the benefit of home 
producers. Chief Justice Fuller, writing the opinion of the court, 
holds the alleged damage a grievance to the individual merchants, 
and not to the State. There can be no doubt of the correctness of 
this decision ; nevertheless, the question remains : May a State at 
its pleasure exclude such interstate commerce as it chooses merely 
by advancing as a reason (either bona fide or by way of pretext) 
that the products are excluded as a police regulation for the health 
of its pe<q>le. The present decision considered in connection with 
the nth amendment to the Federal Constitution and the decision of 
the Supreme Court in the case of StoJte of New York v. State of 
Louisiana^ 108 U. S. 76, acquaints us with the fact that the inability 
of the State of Louisiana to be a proper party plaintiff in the present 
case is shared also by the particular merchants aggrieved, in con- 
sequence of their inc24>acity to sue a sovereign State. And further, 
the law passed by the Texas Legislature giving certain officials dis- 
cretionary power to regulate quarantines is perfectly valid as a 
police regulation. New York v. Mich., 11 Pet. 102, Story Const L., 
Sth Ed., Vol. 2, 22 n. The wrong lying in the acticm of the officers 
in its enforcement. 

A substitution of the officers instead of the State as respondents 
would then permit the individual merchants to bring their bill. The 
only difficulty remaining being the discretionary public character 
of respondents' official duties. But if the embargo be so unreason- 
able as to amount not to misdirected discretion, but to a wilful and 
malicious act, under pretext of discharging official duty, such offi- 
cials are held amenable to suit for damages or an injunction. Cooley 
on Torts, 1880 Ed. 378, the act being "colore officio;" Perry v. 
Reynolds, 53 Conn. 

Still the question remains if bona fide yet unreasonable police 
regulations interfere with interstate commerce, do the courts afford 
relief? The strongest argument for the negative of this questicm is 
found in the oleomargarine case, 127 U. S. 678, in which case the 
Supreme Court refused to inquire into the reasonableness of a law 
interfering with interstate commerce in forbidding the sale oleo- 
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margarine as a police regulation in protection of health, even though 
it was shown that oleomargarine was a healthful food. Judge 
Dillon's criticism of the case is very severe, declaring such a de- 
cision enough to make one's blood tingle. DHHtm Mun, Cor,, p. 
21 1 n. However, the better rule is set forth in a number of well con- 
sidered cases discussed in the case of Minn. v. Barber, 136 U. S. 313. 
In this case an act providing for the inspection of cattle, sheep, etc., 
before killing was declared void as an unreasonable police regula- 
tion interfering with interstate commerce, the court making special 
inquiry into the reasonableness of the regulation. The weight of 
authority seems clearly to support the proposition that every citizen 
of the United States has a right to export his goods into a sister 
State, unless it interferes with proper police regulations of such State, 
without regard to what that State may consider a proper regulation. 

Hence, in the present case, even though the Texas officials act 
bona fide and in the exercise of discretion, still, it seems, if the regu- 
lation be unreasonable, the New Orleans merchants might file a 
non-demurrable bill, alleging these facts, as the regulation must be 
subjected to a test of reasonableness by the court, and not deter- 
mined by the bona fide exercise of State officials' discretion. 

Justice Brown, in his concurring opinion, also suggests that the 
State of Louisiana might maintain such a bill were the embargo 
against the products from the entire State. 

'^SURVIVAL acts" — INSTANTANEOUS DEATH — ^AMOUNT OF DAMAGES. 

In the case of Broughel v. Southern New England Telephone Com- 
P<^^yf 45 Atl. Rep. 435, the Supreme Court of Connecticut has es- 
tablished the doctrine that instantaneous death does not prevent the 
personal representative of the deceased from recovering substantial 
damages for his intestate's death occurring through defendant's 
negligence. The Connecticut statute belongs to that class of acts 
which have been called "survival acts," i. e,, acts providing that 
decedent's cause of action shall survive to the administrator or 
beneficiaries as distinct from those acts which create a new right of 
action to the beneficiaries for their loss. Under the latter class of 
actions, of course, the period within which death results cannot 
affect the cause of action, but under the "survival acts" Massa- 
chusetts and Mississippi hold that no recovery can be had where 
death is instantaneous, as there is no cause of action to survive an 
instantaneous death. This objection could be of no weight in Con- 
necticut, as the statute was amended so that the cause of action 
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should survive whether death was instantaneous or not, or, in other 
words, so that the administrator could recover at least nominal 
damages, even where no damage could be proved. Under the 
"survival acts" it has generally been held that the administrator 
could recover only the damages the decedent could have recovered 
on account of his sufferings, but in this case, although the trial judge 
found, as a matter of fact, that "death was instantaneous, and he 
suffered no pain or sensation, and never regained consciousness," 
and therefore awarded nominal damages, the judgment is set aside 
and a new trial granted for ascertaining and assessing the quantum 
of damages. The upper court shows conclusively that under the 
Connecticut statute the cause of acticm survives even where death 
is instantaneous, and the general approval with which this has been 
received by the press, shows in how close touch the bench is with 
the best public c^inion. 
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RECENT CASES. 

Cauubrs— CoicpiTinoN— IirmsTATB Coiocbrcb Act— Long amd Shoet 
Haul Clausi— Louisvillb & Nashvulb R. R. v. Hxiolt W Bbhluxe, ao Snp. 
Court (Oct tenn) to/^^Held, that where carriers are subject to the Act to 
Regulate Commerce, that competition which is material can be taken into con- 
sideration for the purpose of determining the existence <rf a dissimilarity of dr^ 
cumstanoes and conditions within the meaning of P. 4 of the Act, although 
that competition does not originate at the initial point of traffic. 

The Circuit Court of Appeals decided that according to the Long and Short 
Haul Clause in P. 4 (S4 Stat at L. 379), the plaintiff could not charge more for the 
shorter haul than tor the longer, as the competition did not originate at the 
initial point of carriage This interpretation conformed with that of the 
I. S. C. C, but the latter has since altered their view to the one taken br the 
Supreme Court in /. 5. C. C v. Alabama M. R, Co., x68 U. S. 144: that if the 
competitian is material it does not matter whether it arises at the point of ship- 
ment or point of deliyery. And it is not necessary that the competition should 
be of such a nature, that should one line not carry the goods between the two 
points, the other competing line would do so. 

Casukes— Duty to RxcsivB^FaBiGHT to bb CAmaisD Over Conicbcting 
LnfB— Seasongood bt al. v. Temnessbe & O. Teams. Co., 54 S. W. (Ky.) 193.^ 
Defendants, who owned a boat which was accustomed to carry freight, refused 
to carry goods of plaintiff, because they were for a point beyond their route. 
Htld, a carrier has no right to refuse to receive freight because it is destined 
to a point beyond its own line. A contract by one carrier with another that it 
will not receive goods destined to a point beyond its own line is illegal. Du 
Relle, J., dissents. 

The correctness of this decision is open to doubt; the court cites no 
cases to uphold this doctrine, while in the case <^ The Atchison, Topeka 
6- Santa Fe R. R, Co. v. Denver 6- New Orleans R, R. Co., no U. S. 667, 
it is laid down most emphatically that: ** At common law a common carrier is 
not bound to take goods for a point beyond its own line." Prom this case it is 
evident that the Kentucky doctrine is opposed to that laid down by the U. S. 
Supreme Court 

Caeeiees—Pebight—Delivbey— Notice to Consigmbb— Diamant v. Long 
IsLAMD R. Co., 62 N. Y. Sup. 519.— Defendant agreed by trill of lading to 
transport merchandise and " tender it to the consignee." The trill also stated 
that *' carriage should t)e complete and chaiges earned," when merchandise 
has t)een held a reasonable time without notice, subject to owner's order. The 
goods were held, Imt no notice was given to consignee. Consignor sued for 
value of goods. Ifeld, that completion of the carriage did not dispense with 
defendenf s express obligation to tender; though notice would have 1>een suf- 
ficient to discharge him. Evidence of a custom dispensing with tender of de- 
livery held inadmissible. MacLean, J., dissenting. 

Carrier's liatrility as insurer when no notice is given is strictly held t>y the 
New Hampshire rule, which is followed by thirteen States, Canada and Eng- 
land. Moses V. Boston, etc., R. R. Co., 33 N. H. 533; Sherman v. Hudson R. R. 
R. Co., 64 N. Y. S54. The Massachusetts rule is that carrier's liatrility ceases on 
arrival and storage in a proper warehouse without nptioe, and carrier is then 
liatrie as warehouseman, eleven States follow this rule. 5 A. & Enc. 377 
(sd. ed.); Norway Plains Co. v. Boston^ etc., R. R. Co., i Gray (Mass.) S74; 
Rothschilds. Michigan Central, 69 lU. 164. 
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CSARimS— SoCIXTItS FOK THB PlXYINTION OP CeUILTY TO CBILDUN* 
PUBUC COMTBOL— PlOFLB SX EKL. StATB BoAED OP CKAEITIIS V. NXW YORK 
SOdSTT POK THB PUVBNTION OP CbUBLTY TO ChILDRBN, $5 N. E. IO63 (N. Y.). 

-—The New York Society ior the Pleventkm of Cruelty to Children was incor- 
porated for the enf oroement of all lawful means necessary to that end. The 
State Board of Charities, created for the purpose of visiting and inspecting all 
charitable institutions within meaning of court, claimed the right to include 
the New York society within its jurisdiction. Held, that Society for Preven- 
tion of Cruelty to Children is organised for enforcement of crin^al law, and 
does not come under jurisdiction of State Board of Charities. Martin, Haigfat, 
Vann, J. J., dissenting. 

The practical value of this case lies in the distinction it makes between 
charitable institutions in their true legal meaning and institutions which, in & 
general sense, may be called charitatne. An institution is not necessarily of 
a charitable nature because it has the capacity to take and administer gifts, 
nor can it be called charitable if incidentally it does something toward the alle- 
viation of human misery and suffering. The term ** Charitable Institution** can 
be legally applied only to those institutions, public or private, that give public 
pecuniaiy reuef in that form commonly called ** charif^." 

COM S TIT U T IO NAL LaW— DlSCEIMINATlON IN PavOE OP RbSIDBMT CuU>rrORS 

^Blakb it al. v. McClung bt al., ao Sup. Ct Rep. 307.— A law giving 
priority to resident creditors of a corporation doing business in a State, Held. 
unconstitutional as depriving non-residents of the privileges and immunities 
of citixens of a particular State, and also as a denial of the equal protection of 
the law. 

A mere compliance by the courts with the requirements of statutory 
enactments is not due process of law, but the statutes themselves must affect 
residents and non-residents alike. J?. R Co. v. Baty. 6 Nebr. 37; Taylor 
V. i>^/#r,4Hill(N.Y.)i4o. 

CoMSTmrnoNAL Law— Statb Fishbribs Act— Rboulation op Commbrcb— 
Dub Procbss of Law— Poucb Powbr— Pboplb v. Bufpalo Fish Co., Ltd., 69 
N. Y., Sup. 543. Held^ that Laws 189s, C. 488, g % no, iis, making it a mis^ 
demeanor to catch, kin, or have in one's possession certain varieties of fish 
during certain periods of the year, and imposing a penalty for its violation, so 
far as they affect the possession and right of sale by a dtiien of this State of 
fish imported by him from a foreign country, on which a customs duty has 
been paid, are in conflict with the power of Congress to regulate commerce, 
and to such extent are void; that these laws making it a misdemeanor to have 
in one's possession such varieties of fish during such periods, and imposing a 
penalty for the violating, so far as they affect the possession and sale of fish 
imported from without the State are unconstitutional, as depriving a person of 
his property without due process of law; that such act cannot be upheld as a 
lawful exercise of the police power of the State, on the ground of providing for 
the propagation and preservation of game fish in the waters of the State. 
Disapproving, Philps v. Racty. 60 N. Y. 10. 

The weight of authority seems to indicate that the States have the right 
to make and enforce such laws. Magmr v. People. 97 DL jji; expc^ 
Ifaier, 103 CaL 476, sgL Am. St Rep. isq. State v. Saunders. lo Kan. 137, 37 
Am. Rep. 98, and Territory v. Rvams. a Idaho 634, agree with the above 
lliese State statutes are supported as being a valid exercise of 



police power in RotA v. State, 51 Offib St S09, 46 Am. St Rep. s66. The pos- 
session of game lawfuHy taken and killed is held no crime in State v. Buck- 
nam. 88 Me. 385, 51 Am. St Rep. 406, and State v. Parker. 89 Me. 81. 
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Constitutional Law — Intbrfsrincb with Intbrstatx CoiocntcB bt 
Quarantine Regulations^Paetibs^Statb of Louisiana v. State of Texas, 
30 Sup. Ct, Rep. 251.— The State of Texas passed an act» under pretext of 
a quarantine regulation, excluding all goods from the State coming from New 
Orleans. In an action to test the validity of such act Held, that the State of 
Louisiana could not maintain the stiit, not being a proper party. See Com- 
ment. 

Constructive Fraud— Burden of Proof— Rosevear v. Suluvan et al., 
62 N. Y. Supp. 447— Where an aged woman, mentally and physically weak, 
grants her property to one in possession of all his faculties, held, that the 
burden of proof that the transactions was fair is on the grantee, and if there 
be failure in this, constructive fraud will be presumed. Green v. Rowarth^ 
113 N. Y. 46a. 

Woodward, J., dissented on the ground that sanity and ability to transact 
business are the ordinary conditions of grown men, and he who attacks the 
ability of a g^rantor to execute a deed, must prove the lack of ability by a pre- 
ponderance of evidence. Jones v. Jones, 137 N. Y. 610. Where, as in tms case, 
there is no fiduciary relauon, influence must be proved by extrinsic evidence. 
Fisher v. Bishop, 108 N. Y. 25. 

Contracts Requiring Claim for Damages to be Presented Wfthin Cer- 
tain TiM»— Davis v. Western Union Tel. Co., 54 S. W. 849 (Ky.).— In an action 
to recover damages for failure to deliver a telegram, held, that the stipula- 
tion in the contract for the transmission of the message requiring any daim for 
damages to be presented in writing within 60 days after the message is filed, 
is void as against public policy. 

This decision is in accord with the rule laid down in Enbank et al, v. 
Western Union Tel. Co, 38. S. W. 1068 (Ky.); Dryling v. The N. Y. and 
Wash. Print. Tel. Co., 35 Penn. St. 298. But the contiiry view has been held 
in some states and in the Supreme Court of the United States on the sjound 
that such stipulation is reasonable and obligatory. Bearsley v. Western 
Union Tel, Co., 39 Fed. Rep. 181; Dougherty v. Western Union Tel. Co., 
54 Ark. 221 ; Primrose v. Western Union Telegraph G?., 154 U. S. i. 

Contract— Subrogation— Reformation — Account Books— Falsification 
BY Cashier- State Bank of Pike v. Nafur et al.,6i N. Y. Sup. 779.— Plain- 
tiff purchased assets of a firm and contracted to pay all of defendant's obliga- 
tions, "as shown by the books of said firm." Five years later they discovered 
that cashier had falsified a particular book, on which they had based their 
previous calculation, and that they had paid out more than they supposed 
themselves liable to pay. Held, That where the defendants had made no 
fraudulent representations and there was no mistake by either party as to the 
terms of the contract, they could not recover the money in equity. 

The plaintiff's contention for relief under the equitable doctrine of subrcmi- 
tion on the ground of mistake of fact, can not be allowed in the case at bar 
because the plaintiff "had the means of correct information within hispower, 
but negligently omitted to avail himself of them." 24Am.andEng Ekcy.oJ 
Law 284. The books were all in the hands of the plaintiff and an examination 
of them would have disclosed the error, as only one had been falsified. Story 
on Equity discusses this matter, § 105. That eauity will not reform a contract 
for a mistake of law is well established, but it will grant a reformation if there 
is a mutual mistake of fact. However, in the case under consideration the 
mistake was unilateral, nor was this by reason of any fraudulent representap 
tions on the part of the defendant 

Dangerous Machinery— Warning Employes— Prior Accidents— Wyman 
V. Orr et al, 62 N. Y. Supp. 195.— Plaintiff, a boy of 15, was employed in a 
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paper mill to remove broken paper from sets of rollers. Electricity s^enerated 
attracted the paper so strongly that it was drawn in between the rollers and 
his arms were crushed. In the trial plaintiff endeavored to introduce evidence 
of similar prior accidents in the same place, bnt it was excluded. As this was an 
appeal from judgment on direction of a verdict,the court considered the appellant 
entitled to most favorable inferences from evidence given and also from evi- 
dence erroneously excluded. Held^ That it could not be said as matter of law 
that the accident was caused by an obvious danger, the risk of which the 
employe assumed. Kellogg. J., dissented. 

To the general rule that a servant assumes the ordinary risks of his 
employment, and even the risks from unsafe machinenr which are apparent 
and obvious, we find the exception that the master is liable if he exposes persons 
to perils which they, by reason of youth, do not comprehend. Coombs v. New 
Bedford Cordage Co., 102 Mass. 57a; Union Pac. R. R. Co. v. Fort, 17 Wall. 
553f 14 A. &» K Enc, 89a; Illinois, etc., R. R. Co. v. Welch, 52 DL iSs^Af alone 
y. Hawley, 46 Cal. 408. 

Dbids—Mortgaobs— Warranty— HoppBR v. Smysbr— Smysbr y. Hopper, 
45 Atlan. ao6.-— The habendum clause in a deed of conve3rance declared the 
property subject to a mortgage, but in the warranty immediately following the 
mortgage was not expressly excepted. Held, that the failure to except in the 
warranty did not make the grantor liable for the mortgage, because the haben- 
dum clause limits the estate and interest which is described as conveyed, and 
the covenant of warranty could not enlarge an estate and interest thus limited. 

The contrary view is held in some States, although an outstanding mort- 
gage is not a breach of the covenant of warranty, yet me covenant is an under- 
taking that the covenantee shall at all times enjoy the land free from all such 
encumbrances existing at the time of the grant. Z A.^E. Encycl. of L., ad ed. 
97. King v. Kilbride, 58 Conn. 109, and cases cited. 

DivoRCB—AouLTXRY— Condonation— Gbogbr v. Gbogbr, 45 Atlan. 349 
(N. J.).— In divorce proceedings against a woman for adultery, where she proved 
forgiveness by words on the part of her husband, and also his promise to receive 
her back into his home and convey property to her; this was held by the court 
to be an insufficient condonation of her offense by the husband. 

This decision is contrary to the rule in Shackelton v. Shackelton, 48 N. J. 
Eq. 364, which held ** that forgiveness may be emessed in words, and pos* 
sibly by conduct without words, to show that the injured party meant to blot 
out the whole past*' 

The court baaed its decision upon Teats v. Teats, x S. W. and Tr. 334, 
which held that '* words, however strong, can at the highest be re«urded <mly 
as an imperfect forgiveness, and must remain incomplete, unless followed by a 
reconciliation." 

Condonation requires reunion and reconciliation : a restoration of the 
offender to all the marital rights. 9 A. and E. Encv. Law, aaa. The husband 
in this case showed only an mdination to condone the offense. 

Divorcb—Adultxrt— Custody or Childrxn—Ostirhoudt v. OsTBRHoxmr* 
6a N. Y., Sup. %v^.^Held, that the court will not disturb a decree granting 
the custody of children to the wife from whom the plaintiff had obtained 
a divorce, on the ground that she had procured the divorce in a foreign juris- 
diction and remarried, where no other misconduct is shown, and she has a 
comfortable home and the children are attached to her, 

The New York court will not recognise the defendant's North Dakota 
divorce, and views her subsequent marriage as adultery. But it leaves her the 
custody of the chidren on the ground that her only misconduct depended on 
the legnd question of the jurisdiction of the North Dakota courts in grantine 
her a divorce, and that she was the better fitted for their custody. Barrettand 
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Van Brunt dissenting on the ground that this is « momentous departure from 
pecedent to give custody of children to the guilty party; that her divorce 
being not only void from want of jurisdiction, out inherently fraudulent; and 
that her home is thus not a proper olace for the children. The dissenting 
opinion agrees with McGown v. McCcwn, 19 N. Y. App. Div. 368, the facts 
<n which are the same. Generally, a mother, guilty of adultery, is not a fit 
custodian for her children (see caslM cited. Am. Eng, Ency, of Law, ad ed.. 

The custody of children is given to the mother who has been gailty of 
adultery in Com, v. Addicks atta wtf€^ 5 Binn (Pa.) 530, 9A<di Hasktll'^. Has- 
kill, 15a Mass. 26. 

Bmt&apment— PuBUc PoucY— Walton v. Qxrt of Canon (^mr, 59 
Pac. Rep. 841 {(jo\o,).^H€ld, where a city marshal instigated a third party to 
procure the violation of a liquor law, public policy would not permit the col- 
lection of the penalty. The marshal's duty was to discover such violation. 

But where a detective, without orders from the prosecuting attorney, procures 
a similar violation, it was held to be no defense. People v. Curtu, 54 N. W. 
Rep. 767 (Mich.). 

Estates— DsvitB Upon CoNDmoN—VAUDrrY— Weight bt al. v. Maybe, 
63 N. Y. Sup. 610.— Plaintiff, while living separate from her husband, took land 
under a devise Which provided that, if they should resume their marital rela- 
tions, the estate so devised should cease and become vested in the testator's 
executors in trust to pay the income to the wife for life, and on her death to 
pay the principal to her children. Held, that the condition was valid. 

This condition is considered valid bv a divided court, on the authority of 
Cooper V. Remsen, 5 Johns (^ 459. Tnis seems to be correct, for while it is 
well settled that conditions annexed to a gift, the tendency of which is to 
induce husband and wife to separate or be divorced, are held void on the 
ground of public policy, even Whiton v. Snydtr, 54 Hun. 55a, which is here 
quoted against the validity of the condition, says ** a prov&on for destitute 
wife might be humane " and valid. 

Habeas Coepus— Peisonee Held by Bxteadition Waeeant— Fugitive 
FEOM Justice— In eb Tod, 81 N. W. 637 (S. D.).*-Application for a writ of 
habeas corpus, the petitioner being hcdd under an extradition warrant On 
the hearing it was clearly shown, that the prisoner had come to South Dakota 
from Nebraska at the request of the party he had defrauded, that proceedings 
were instituted against him in Nebraska by the injured party, in pursuance of 
which the petitioner was held under an extradition warrant Held, that the 
petitioner was not a fugitive from justice, and that he should bedischarged 
from custody. 

The motives that induce the withdrawal from the State are immaterial, 
where a person who has committed a crime dM>arts without awaiting its results. 



Un re White, 55 Fed. Rep. 54; State v. Richier, 37 Minn. 436). But the mere 
fact that the accused left the State is not enough of itself to make him a fugi> 
tive from justice. All the drcumstanoes in relation to the commission of ue 



offtose, the time and maimer of leaving the State, should be inquired into. 
{Amer. and Eng, Ency. of Law (new ed.). Vol. la, p. 60a; Opinion of Gover- 
nor Fairfield in case <^ Certain Fugitives QL^.), Spear on Extradition (3d ed.) 
381; Opinion of (Sovemor Collum In Goffigan and Merrictfs case. Spear on 
Extradition (3d ed.) 3851 7i3* 

Husband and Wifb— AcnoN foe Alienating Husband's Affection— 
Ceockbe v. Ceockbe, 96 Fed. 703.— Action by a wife for the alienation of her 
husband's affection. No charge was made in the dedaration of criminal con- 
versation. Held, that a wife cannot, under the laws of Massachusetts, main- 
tain an action against a third person for merely alienating the affection of 
her husband. 
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This deciBion seems to be based on the principle that the inferior has no 
ri^t in the superior, and therefore the inferior can suffer no loss or injury. 
3 Bl. Comm. 143. The common law gave to the wife no action for alienation 
of her hnsbana's affection. Duffies v. Duffies, 76 Wis. 374; Da y. Rot, 8s 
Me. <o3. In some jurisdictions, however, the courts recognize that a wife has 
a right to her husbimd's sodetv and affection, and, therefore, in a case like the 
present, a right of action, foot v. Card, 58 Conn., 1. 18 AtL 1097; Warrgn 
V. Warren, 89 Mich. 123; Lynch v. Knight, o H. of L. Cas. 589. Lord Camp- 
bell said that uie wife might have action for the loss of the consortium of her 
husband. Statutes in tms country have so modified the law that where a 
married woman may sue by herselff or personal injuries, she can sue for loss of 
consortium of her husband. Bennett v. Bennett, 116 N. Y. 584; Basse tt v. 
B as sett, ao UL App. 543; Clark v. Harlan, 1 Cin. Rep. 418; Leaver v. 
Adams, 19 Atl. 776; Westlake v. Westlake, 34 Ohio St. 6ai; Mehehoff v. 
Mehehoff, 26 Fed. Hep. 13. 

Insuranci— Changs of Tm*— Noticb— Whithby v. Ameucan Insuk- 
ANCB Co. it al., 59 Pac. 897 (Col.).— Action brought by the mortgagee to 
recover the amount of an insurance policy. A mortgage clause in the policy 
provided ** that the mortgagee or trustee shall notify this company of any 
change of ownership • • • which shall come to his knowledge.*' One B 
holding a g^eneral power of attorney for C, requested S, the owner of the insured 
property to make a deed of the property to C, which he did, and B had the 
deed recorded. Before C had accepted the conveyance, the building on the 
premises was destroyed by fire, whereupon he refused to accept. B imme- 
diately reconveyed the property to S. Held, that there was no change of 
ownership in the property which necessitated notice to the insurer. 

The question in this case was whether the handing of the deed to B con- 
stituted a delivery. The test of delivery is: Did the mmtor by his acts or 
words intend to divest himself of the title ? If so, £00 deed is delivered. 
Austin V. Tendall, 2 M. S., Arthur, D. C. 36a. Generally speaking the 
delivery of a deed to an agent appointed by the vendee therein to receive it is 
a delivery to such vendee. Soward v. Moss, 78 N. W. 373 (Neb.). In the 
case under review the court seems not to have regarded B as an agent of C, 
altiiough he held a general power of attorney from him. Temple, J., 
dissenSng. 

Imtulnational Law— Prizes — In rb Pugnkttb Habana, Ths Sola, 
so Sup. Ct Rep. Q^,^Held, vessels flying the enemy's flag engaged in coast 
fisheries, but carrjring no arms, are not subject to capture. See Conunent 

Intbrstatb Commbrcb— Statb Laws AFFBcrmo— Licbnsb Tax Imfosid 
BT Cmr.— Pabst Briwimg Co. v. Ctfy op Terrs Hautb bt al., 98 Fed. Rep. 
330.— The common council of Terre Haute, under authority of the Legislature, 
passed an ordinance imposing a license tax of $1,000 annually upon every 
person, corporation or firm maintaining a brewery, depot or agency within the 
limits of said city. The complainant maintained a depot in the city for 
storing its goods until they could be delivered, but had in the State of Indiana 
no br e wery or place of manufacture for its goods. The complainant sought 
an injunction to restrain the enforcement of the ordinance chiefly on the 
ground that it is in conflict with the commerce clause of the C^onstitution. 
Held, that such a license tax is invalid, being a tax on interstate commerce, 
and not an exercise of the police powers of the state within the terms of the 
Wilson Act (26 SUt C. 738). 

The question is here considered as to the right of a state or city to tax the 
product <n another state coming into it The Supreme Court has decided that 
a state may Impose a license fee upon intoxicating liquors, brought in from 
another state, when this license is for the purpose <^ regulating ana controUhig 
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the importation and sale, without violatinfl^ the Constitation. Hmson ▼. Lett, 
8 Wall U. S. 148; License Cases, 5 How if. S. 504. A license is for the pur- 
pose of control, supervision, or regulation of some act or thing, and not for 
revenue, for in such a case it is a tax. Ask v. Peofle, 11 Mich. 347. In re Wan 
Yin, 22 Fed. Rep. 710. In the present case mere was no evidence in the 
reoord that any provisions were made for the supervisiion, control, or regulation 
of such breweries, depots, or agencies. Therefore this assessment was a tax 
for revenue, outside the police powers of the state, and contrary to the inter- 
state commerce clause of the constitution. 

JUDGBCBNT AgAINST DxCBDBNT— IMPEACHMENT— AcTION BY HbIR— KaYES 

IT AL. V. VicKSRY BT AL., 59 Pac. 628 (Kan.). Held, that at common law a 
judgment against a dead person is absolutely void and may be collaterally 
impeached by the heirs. Nor does it make any difference that service may 
have been obtained or the suit commenced before the death of the defendant 
There seems to be a wide diversity of opinion by the courts on this question. 
In the greater number of cases the rule appears to be that a judgment of the 
court rendered when one of the original parties was dead is voidable only, and 
can not be collaterally impeached, Knott v. Taylor, 99 N. Car. 51Z. In the 
case tmder discussion, the court confesses that its fudgment was rendered* * upon 
what appeared to be the reason and principle of the question and less upon 
the autnority of the adjudged cases.' There is, however, no lack of authcmty 
lor this view, since in a number of states it hat been held that a judgment 
against a decedent is absolutely void. Life Association v. Fosse tt, lao lU. 315. 

Laecbny— Green Goods— People v. Livingstone, 62 N. Y. Supp. 9.— 
Prosecutor gave tsoo, with the expectation of receiving $3,000 counterfeit 
money. Held, if prosecutor parts with his property for an unlawful purpose^ 
no prosecution for false pretenses can be sustained. McCord v. People ^ 46 
N. Y. 470. 

The court regrets that the defendant must be given a new trial and sng- 

rrts that the Lei;islature alter the rule in McCord v, •People, supra. There 
a provision in the Penal Code for the punishment of "green goods*' 
o£Eenaers, but prosecution under it is difficult owing to its technicalities. 

Life Insurance— Constitutional Law— VALiDmr op Statute Affect* 
iNo Business of Life Insurance— Merchants' Life Ass'n v. Yoakum, 98 
Fed. 251.— A statute in Texas allows a policy holder in a life insurance com- 
pany to recover the amount of his policy and 19% interest theron, if the policy 
be not paid by the company within specified time after demand made. Held^ 
this statute is valid and not in violation of the 14th Amendment 

The purpose of this statute is not to compel Life Insurance Companies to 
pav their debts, but to secure a proper degree of care on their part in writing 
poudes. That the enactment of such a statute is but the valid exercise of the 
legislative power seems most reasonable. Foreign Insurance Companies, as 
between insurer and insured, are by far the stronger, and this statute is mani- 
festly for the protection of the weaker. It is not an arbitrary classification, 
nor IS it discnminative, but, in its application to all such compooies, seeks only 
to subserve the public interests. Railway Co. v. Matthews, 165 U. S. i : 
Casualty Co, v. Allibone, 90 Tex. 660, 40 S. W. 339, decide the validity of 
similar statutes and are in accord with the present decision. 

MAuaous Prosecution-Damages— Pleading— Evidence— EviNs v. Mrt- 
ROPOUTAN St. Ry. Co., 62 N. Y. Sup. 495.— In an action for malicious prosecu- 
tion and false imprisonment the complidnant failed to allege any special dam- 
ages to his business as a lawyer. Held^ that it was error to admit evidence of 
the plaintiff's loss of business subsequent to the arrest Goodrich, P. J., dis- 
sented. 

Some courts hold that allegations of special damage must be made in the 
pleadings, especially where the earning power is extraordinary. Baldwin v. 
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Western R, Corf,, 4 Gray (Mass.) 333 ; Joslin v . Grand Rapids Ice Co., 50 
Mich. 516. But It is also held that the loss of earnings and business engage- 
ments is the necessary result of personal injuries and need not be speciiQly 
pleaded. Luck v. Rtpon, 52 Wis. 200 ; Ehrgott v. New York, 96 N. y. 264. 

Marine Insurancs^Insurancb on PaoFrrs on Cargo— Total Loss— 
Abandonmint— Portion Saved Deuvered to Owners as Part Payment- 
Canada Sugar Ref. Co. v. Insurance Co. of North America, 20 Sup. Court 
Rep. 239.— Petitioners insured the profits on a cargo of sugar, against total 
loss only, in the Atlantic Mutual Insurance Co., and shortly afterwards took 
out another policy in the Insurance Co. of N. A., which is the respondent in this 
suit The ship while on her voyage stranded and was abandoned to the 
Atlantic Co., which succeeded in saving about 300 tons of the sugar, which 
they sent to Montreal and turned over to the Sugar Company as part payment 
of their total loss policy. The other Company refused to pay, on the ground 
that there was not a total loss of goods. Held^ a recovery of insurance on 
profits of a cargo under a policy insuring against total loss only, and valuing 
the profits at the sum insured, will not be prevented where the cargo was 
abandoned as a total loss, by the fact that other insurers of the cargo subse* 
quently saved a portion of it, and then delivered it to the former owners in part 
payment, on a settlement of their liability for the total loss of the cargo. 

There seems to be some doubt if the words * 'total loss only" wiU preclude 
the insured from recovering where there is simply a constructive toud loss. 
Parsons considers it doubtful {2 Parsons on Contracts s^, Thomsons, Royal 
Exchange Ass, Co. 16 East 219, and contra, Hubner v. Eagle Insurance Co., 
10 Grey 131. This court, however, holds that there was a total loss as to the 
owners, since they had abandoned the cargo to one of the underwriters. No 
formal notice of abandonment was necessary, since, '* Actual abandonment 
dispenses with formal notice." 

Married Women's Act— Coverture— Statute of Limitations— Buler v. 
Bos WELL, 59 Pac. Rep. 798 C^yo.),^Held, upon reason and authority a 
statute permitting 9k feme covert io sue and be sued alone, does not by impli* 
cation do away with disability of coverture that excepts her from the statute 
of limitations. 

The weight of authority inclines the other way. The English rule as to 
her separate estate* even before the Married Women's Property Act, was that 
the disability was removed; and tmdoubtedly thereafter. In re Lady Hast' 
ins^s 
rule, 
and' 
feme covert is allowed to act as 9k feme sole. 

Negugence— Defective Construction— Owner's Liabilfty- Burke v. 
Ireland, 62 N. Y. Supp. 453.— Where the defendant hired an architect to 
draw plans for a building which were inherently defective, held, he cannot 
evade the liability for injury to a contractor's employe caused by its collapse, 
as the duty of securing a solid fotmdation for the building rested on the 
defendant, though the contractor was negligent in laying the foundation. 
Vogel V. Mayor, 92 N. Y. 10. 

Goodrich, P. J., dissented on the ground that the failure of an architect 
to prepare sufficient plans cannot be imputed to his principal, unless the rela- 
tion ot master and servant or principal and agent exists. Berg v. Parsons, 
156 N. Y. 109. 

Patents— Anticipation— Prior Knowledge and Use.— Welsbach Ligbt 
Co. v. American Incandescent Lamp Co. et al., 98 Fed. 613. Held, one 
applying for a patent in the U. S. for an invention previously made by him 

4 
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and patented in a foreign country, may show actual date of his application in 
such country to prove the actual date of the invention, so as to avoid an 
alleged use in this country by an infringer before the date of the foreign 
patents 

This decision is in conformity with that of Judge Townsend in Hanifen 
V. Price, 96 Fed. 435, and that of Judge Dallas in Hanifen v. Godshalk, 78 
Fed. 811. In Hansen v. Price, this point was considered as new and the 
present case is the nrst affirmation we have seen of the principles in that case. 
See 9 Yale Law Journal zoi. 

Sales— Contract— Insurawci— Option to Rbsell— Title.— Stowell bt 
AL. V. Clark bt al., 62 N. Y. Sup. 155.— Action on a policy of insurance, condi- 
tioned to be void if the interest of the insured in the property was other than 
sole and tmconditional. Plaintiffs had purchased the machinery covered by 
such policy, with an option after a certain time to return it, and receive back 
the money paid or to pay the balance and keep it Htld, that plaintiffs were 
entitled to collect the insurance on the property destroyed, as tmder the con- 
tract they took an absolute title. 

A purchase with right of return passes title and risk immediately to the 
vendee, and leaves the vendor obliged to rebuy at the vendee's option; this is 
the prevailing American rule. Martin v. Adams, 104 Mass. 36a; McKintuy 
V. Bradlee, 1x7 Mass. 331. But some cases hold that such a conditional sale 
is only a baihnent till the time limit has expired. This is the English rule 
and conflicts with American rule generally. Elpkick v. Barnes, 5 C. P. D. 
321; Carter v. Wallace, 35 Hunn (N. Y.) 189. 

Sale of Horse— Warranty— Breach— Damages— Bruce v. Piss, Doerr 
& Carroll Horse Co., 63 N. Y. Supp. 96.— A horse was bought under a false 
warranty that he was a good carriage horse. Held^ that the purchaser can 
recover damages for an injury caused by an attempt to U8| it for that particu- 
lar purpose. Randall v. Newson, 2 Q. B. Div. 103; Jtmes v. George, 61 

Tex. 345. 

Contrary to this well established rule, Schurmeier v. English, 46 Minn. 
306, held that the purchaser of a warranted wagon could not recover for dam- 
ages done to a horse drawing it. 

Set-off— Claims Purchased by Defendant after Suit Brouoht^Wells 
V. OvBRBY, 54 S. W. 955 {JLy,),^Held, that claims against plaintiff purchased 
after suit brought are a proper subject of set-off. 

This decision is contrary to the great weight of authority, the general 
rule being that a claim is not a proper snbjectof set-off tmless it existed in 
favor of the defendant at the time action is brought. 33 Am. Eng. Enc. of 
Law 374. 

Shippino— Damages to Cargo— Seaworthinbss^Farr ft Bailey Mfg. 
Co. V. International Nav. Co., 98 Fed. 636.— A ship started on a voyage 
with one porthole insecurely fastened, which became open so that water entered 
and damaged cargo. Held^ she was unseaworthy, because not in a fit condi- 
tion. Gray, J., dissents. 

This case was distinguished from Tki Silvia, 171 U. S. 463, where the iron 
ports being left open purposely to admit light, the glass ports were broken 
and damage done by water entering. Damage was here held to be due to 
fault in management, from which ue owners of a ship are exempt, by the 
Harter Act, exempting the owners from any danuu^e resulting from any fault 
or error in the navigmon or in the management ofthe vessel. 

This seems a very close distinction and one not entirely warranted by the 
authorities. We are inclined to follow. the view of Judge Gray, who, m bis 
dissenting opinion, cites the case of Medley v. Steamsnip Co, 1894, App* Cases 
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222, and upholdt the case of The Silvia. It would certainly seem to be stretch- 
ing the meanine of unseaworthiness to say that a vessel is tinseaworthy 
because of a porthole insecurely fastened. 

Steskt Railway— Contributory Nbgugbmcb— Apportionmbnt op Fault 
— Anderson v. Mbtrofoutan Co., 6i N. Y., Sup. Sgg.— Plaintiff, while riding 
on a wagon that was approaching at right angles a street railway, saw a car 
approaching about thirty feet distant The driver did not stop or alter his 
course and the wagon was struck by the car. Held, plaintiff could not recover 
damages, as he was not free from fault 

The present case is distinguishable from the rule laid down in Gilbert 
V. Erie R. Co,^ 97 Fed. 747* 9 Yalb Law Journal 234, that where plaintiff 
and defendant are concurrently negligent the defendant is liable if the exercise 
of reasonable care on his part would have avoided plaintiff's injury. To have 
this rule, which seems to be well established in the united States courts, apply, 
gross negligence on the part of defendant is contemplated and only sugnt 
negligence on the part of the plaintiff, a state of facts which does not exist in 
the present case. Here the negligence seems to be not only concurrent, but of 
equal degree. 

Strxbt Railways— Peculiar Opbration—Nbougbncb pbr sr— Citizens' 
St. Ry. Co. v. HoFPSAinBR, 56 A. E. 54 (Ind.).— Defendant operated an open 
electric car, entered from one side by a footpboard running the length of 
the car. The car at a certain point was run on the left instead of on the right 
hand double track, with the foot-board but a few inches from the troUey poles. 
At dusk a passenger. Ignorant of the peculiar manner of operation, was 
injured by stepping on the foot-board and being hit by a trolley pole. Held^ 
the facts are sufficient to justify a finding of negligence, but not to constitute 
acase of negligence per se. 

The general tendency of modem decisions is to limit the province of the 
jury by the extension of Uie per se doctrine in cases where negligence is dear. 
Beach Contri Ni£. jrd Bd., g 453. The ruling in the present case is con- 
trary to this tendency, as manv much more doubtful cases have been held 
within the per se rule. French v. R, R. Cc, zi6 Mass. 537; Daniels v. 
IMbig Co.^ AS AtL 447. Ridins: on a foot-board is held not negligence on 
part of plaintiff in Brainardv. K, R. Co., 61 N. Y. Sup. 74, 9 Yale Law jfouR- 
MAL 183. 

Survival Acts— Instantaneous Death— Amount op Damages— Broughel 
V. Southern New England Telephone Company, 45 AtL Rep. 435 (Conn.). 
—Under a statute providing that a decedent's cause c^ action, even in case of 
instantaneous death, shall survive to his administrator; the damages to be 
awarded are not confined to nominal damages, even though asa matter of fact, 
** death was instantaneous and the decedent suffered no pain or sensation, and 
never regained consciousness. See Comment. 

Treaties— Enabling Statutes— Rights op Aliens— Blythe v. Hinckley, 
59 Pac Rep. 787 (CaL).— This presented the novel question, whether a statute 
giving non-resid^t aliens the right to hold land was tmconstitutional as a 
usurpation of the treaty-making power, when the treaty was sflent upon this 
point. Held, in absence of a contrary treaty stipulation, statute was valid, 
Hanreck y. Patrick, 119 U. S. 156; and in case of conflict was not void, but 
merely suspended during the operation of the treaty. Geofry v. Riggs. 133 
U. S. 3s8. 

Verdict— New Trial— Malpractice— Evidence— Photographs— Excep* 
tions— Jameson v. Weld, 45 Atlan. 299 (Me.).— Action on the case against the 
defendant, a physidaa and surgeon, for malpractice in treating the plaintiff 
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for an injury to the elbow of the right arm. An X-ray photograph was 
admitted in evidence, and exception taken by counsel for defendant on the 
ground that it was an exaggeration and a distortion. Htld^ that it was a dis- 
cretion of the presiding justice to admit an X-ray photograph, and his deter- 
mination thereon is not open to exceptions. 

This seems to be the rule in Mass. Blair v. Pelham, ii8 Mass. 490 ; Van 
Houten v. Morse, 162 Mass. 41^1. In UdderMOok v. Com., 76 Pa, St. 340, it 
was held that the court may take judicial cognizance of a photCHPraph as of other 
matters of science. Some authorities are more reserved, ui Cunningham^ 
Admx., V. Fair Haven &* lVe%tville R. R. Co., 7a Conn. 344, the court said, 
** We do not see how this preliminary question differs from any other, where 
questions of fact and law may be intermingled— the conclusions <d the trial 
judge may be so clearly against law that we can to a certain extent review 
them.'* Geer v. Missouri L. &* M. Co., 134 Mo. 85 ; McLean ▼. Scribbs, 5a 
Mich. 319. 

Wills— EviDBNCi of Existbnci— In &b Caiix&on*s Bstatb, 63 N. Y. Sup. 
iVl.^Held, that photographs of a lost will and codicil are admissible in evi- 
dence to prove its existence and defeat proceedings to obtain letters of 
administration. 

Photographs of places are frequently given to juries, where the jury can- 
not view the places. But such photographs are subject to attack as being in- 
accurate. Dyson v. A^. Y. and New England R. R, 57 Conn. 7; Cunnings 
ham V. Fair Haven and Westville, 73 Conn., 344. Fliotographs of docu- 
ments, if properly authenticated, are sometimes admitted whm better evi- 
d«ice cannot be obtained. In re Stephens, L. R. 9 C. P. 287. 
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A FOREIGN SOVEREIGN IN AN AMERICAN 
COURT; A NOVEL CASE IN INTERNATIONAL 
PRACTICE. 

A suit was instituted in July, 1899, in the Supreme Court of 
the State of New York by a citizen of that State against the 
Republic of Mexico, which has raised some novel questions in 
international law and practice. The plaintiff's suit was based 
upon an alleged debt of $3,075,000, with interest at seven per 
cent from September i, 1865, represented by certain bonds 
said to have been issued by the Republic of Mexico. Upon 
the filing of the necessary papers, service was sought to be 
made upon the President of the Republic in the City of Mex- 
ico, and a warrant of attachment was served upon J. P. Morgan 
& Co., bankers, in the City of New York, as the alleged holders 
of funds belonging to the defendant 

The Mexican Ambassador in Washington, under instruc- 
tions from his Government, sent an official note to the Secre- 
tary of State, setting forth that the proceedings of the Supreme 
Court of New York were unauthorized, null, and an offense 
against the independence and sovereignty of the Republic of 
Mexico ; in the name of his Government he protested against 
the proceedings and all the effects resulting therefrom; and 
asked that the Executive of the United States would take such 
measures as to it should seem fit for the annulment and revo- 
cation of the decrees of the Court and to cause it to renounce 
its claim of jurisdiction over the Mexican Government 

It appeared that no precedent existed in the Department of 

State indicating the course of action, if any, which the Execu- 

ve branch of the Government should take under the circum- 
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stances, but a copy of the note of the Ambassador was sent by 
the Secretary of State to the Attorney General for his infor- 
mation and such action as he might deem proper. Attorney Gen- 
eral Griggs at once recognised the principle of international 
law, that a sovereign state cannot be sued in a foreign jurisdic- 
tion. He regarded it as competent for the Mexican Govern- 
ment to appear by counsel for the sole purpose of directing the 
attention of the Court to its want of jurisdiction, without prej- 
udice; but he further held that in such a plain case as the 
present, Mexico should not be expected to take a step which 
might be regarded as inconsistent with her dignity and inde- 
pendence, and that, under the comity of nations, the Executive 
department of the Government, which is charged with conduct- 
ing intercourse with foreign countries, should itself appear in 
Court and bring about the dismissal of the proceedings. 

In accordance, therefore, with the instructions of the Attor- 
ney General, Hon. Henry L. Burnett, U. S. Attorney for the 
Southern District of New York, appeared before the Supreme 
Court of New York in the City of New York, on October 9, 
1899, and filed a motion to dismiss the complaint and vacate the 
attachment. His right to appear under instructions from the 
Attorney General for the purpose of the motion, as amicus curiae^ 
and not appearing for the defendant, was contested by the 
plaintiff's attorney, but recognized by the Court for reasons set 
forth in the opinion of the Justice hereafter given. The Dis- 
trict Attorney supported his motion by an able brief with cita- 
tion of numerous authorities, some of which appear in the 
opinion of the Court. The leading American case is that of the 
schooner Exchange v. McFadden, 7 Cranch 7i6,decided by Chief 
Justice Marshall ; and that of the British Courts, the ParUment 
Belge^ English Law Reports, 5 Probate Division 197. After 
oral argument by the District Attorney and by the plaintiff's 
attorney, the opinion of the Court was given, November 13, 
1899, as follows : 

"John G. Hassard \ 

"• [ 

United States of Mexico et al. ) 

Bookstaver^ J, 

This motion is made by the United States Attorney for the 
Southern District of New York, under instructions from the 
Attorney General of the United States, to vacate an attachment 
obtained by the plaintiff against the defendants and to dismiss 
the complaint upon the ground that this Court has no jurisdic- 
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tion of the subject matter. The action is against the Republic 
of Mexico and States of Tamaulipas and San Luis Potosi, the 
latter two being subordinate divisions of the former. The 
amount claimed is $3,075,000, with interest at seven per cent 
from September i, 1865, which is alleged to be the sum due 
upon 3,075 bonds of the amount of $1,000 each, issued by the 
defendants on or about July 4, 1865. 

The United States Attorney disclaims appearing by any 
authority from the defendants, but only on instructions from 
the Attorney General and as amicus curiae to call the attention 
of the Court to its want of jurisdiction in the premises. 

That the Court is without jurisdiction seems to be a propo- 
sition beyond serious dispute. The principal defendant is an 
independent sovereign nation having treaty relations with this 
country, and the other defendants are subordinate divisions 
thereof. 

It is an axiom of international law, of long established and 
general recognition, that a sovereign state cannot be sued in its 
own courts or in any other, without its consent and permission. 
For applications of this doctrine see The Exchange v. McFad- 
den et al., 7 Cranch 716 ; Manning v. State of Nicaragua, 14 
How. Practice 517 ; Beers v. State of Arkansas, 20 How. 527. 

This principle extends so far that a sovereign state by com- 
ing into court as a suitor does not thereby abandon its sover- 
eignty and subjects itself to an affirmative counterclaim. People 
V. Dennison, 84 N. Y. 272; United States v. Eckford, 6 Wall 
490. 

So far as this doctrine is applied to foreign powers, it is 
obviously based upon sound considerations of international 
comity and peace ; and it is significant that this country is so 
solicitous on this point that it has, by its Constitution, Arti- 
cle 3, Section 3, subdivision a, conferred upon its highest judi- 
cial tribunal, original jurisdiction in all cases affecting ambass- 
adors or other public ministers and consuls, and by section 
667 of the United States Revised Statutes that jurisdiction is 
made exclusive and is extended even to domestics or domes- 
tic servants of such foreign representatives. That state courts 
scrupulously recognise their own lack of jurisdiction is illus- 
trated in Valerino v. Thompson, 7 N. Y. 576, where it was held 
that the exemption was a privilege not of the representative, 
but of his sovereign, and that he could not waive it. It was 
also stated that the court will put a stop to the proceedings 
at any stage on its being shown that they have no jurisdic- 
tion« 
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So far as jurisdiction is concerned^ there is no difference 
between suits against a sovereign directly and suits against 
its property. Stanley v. Schwalby, 147 U. S. 508; Unted States 
V. Lee, 106 lb. 196. 

The plaintiff's attorney strenuously combats the right of the 
District Attorney to intervene and points out that Section 682 
of the Code provides expressly the only methods by which a 
motion to vacate an attachment can be made, and that the 
District Attorney has no standing under these provisions. 
The fault of this argument lies in the fact that Section 682 
makes no provision for vacating an attachment of this kind, 
because the legislators never contemplated the issuance of 
such an attachment. Properly speaking, this is not a proceed- 
ing to vacate a thing that ever had validity, but rather to 
revoke what was the result of an inadvertence in an ex parte 
proceeding and a nullity ab initio^ and to set the Court right 
on its own records and in the eyes of the world. The motion 
should be granted." 

The case was appealed by the plaintiff to the Supreme Court 
of New York in full bench, and after argument by plaintiff's 
attorney and the District Attorney, on the 21st of December, 
1899, ^^^ order of November 13th, dismissing the complaint and 
vacating the warrant of attachment, was affirmed with costs. 
A similar suit by another plaintiff was likewise dismissed for 
the same reasons. 

The novel features of the foregoing case were: first, suit was 
brought against a Sovereign Government, directly, not by a 
proceeding in rem as in the leading cases cited, and notice was 
sought to be had by service on the foreign government; second, 
it is the first instance where the intervention of the Federal 
Executive was invoked and granted, under the comity of 
nations; and, third, the right of the Attorney General to appear 
as amicus curiae was recognized by the Court. The Foreign Dip- 
lomatic Representatives in Washington will recognize in this 
prompt action of the Attorney Greneral a fresh evidence of the 
desire of the Executive of the United States to protect their 
Governments from annoyance through the inconsiderate or 
ignorant action of state courts. 

John W. Poster. 
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THE UNITED STATES BANKRUPTCY LAW 

OF 1898. 

The special objects kept in view by the framers of this law 
seem to have been: 

1. To reduce the fees and expenses to a minimum, and to 
give to the creditors the control of the settlement of estates, and 
thereby to provide that the assets of the bankrupt shall go 
to his creditors rather than to officers and lawyers. 

2. To provide that all bankrupts and impecunious persons, 
whether they have assets or not, shall obtain a discharge 
from their debts at a nominal expense, and thereby make it 
unnecessary for any man in the United States to be longer 
hampered by a load of debt which he is unable to pay. 

3. To enforce the acceptance of compositions, and thereby 
put it out of the power of a few creditors to prevent the 
acceptance of terms of settlement offered by an insolvent, when 
manifestly belter for the whole mass of creditors than a legal 
settlement of his affairs. 

The law requires a deposit of $25 upon filing a petition in 
voluntary bankruptcy, $10 of which goes to the clerk of court, 
lie to the referee, and I5 to the trustee. There is a further 
provision that the bankrupt may be excused from paying the 
$25 upon making affidavit that he is not able to pay it. A 
host of such petitions have been filed in some of the States, 
and especially in the Southern States. Most of the District 
Courts in this part of the United States have established a 
rule that the bankrupt making the affidavit that he is unable 
to pay the fees, shall be subjected to an examination as to 
his ability to pay them. 

Under this rule, it has been held In re Collier, i N. B. R. 
182, that where a petitioner was earning $30 a month, this was 
conclusive evidence of his ability to obtain his $25 for the filing 
fees, notwithstanding that he had a family to support out of his 
earnings. Other simitiar rulings have been made, and there are 
likely to be in the future very few pauper petitions. 

The other fees allowed, in addition to actual expenses, are: 

To the referee, one per cent upon dividends paid. 

To the trustee, three per cent upon the first $5,000, two per 
cent upon the second $5,000, and one per cent upon the remain- 
der of dividends paid. 
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To the appraisers, attorneys, receivers, and marshals, a 
reasonable sum to be fixed by the court. 

For taking and transcribing testimony and for copies, ten 
cents per hundred words. 

Appraisers in this district are ordinarily allowed five dollars 
per day. 

Marshals and sheriff's keepers in charge of property are 
allowed $2.50 for twenty-four hours actual time spent in cus- 
tody of property. 

Attorneys for bankrupt in voluntary cases are generally 
allowed from twenty-five to fifty dollars, and attorneys for 
creditors in involuntary cases, from fifty to one hundred dol- 
lars. These amounts vary in special cases, and where the estates 
are large (as is seldom the case) are considerably greater. 

Most of the District Courts have also established rules pre- 
scribing allowances for referees for office and clerical expenses. 
These rules ordinarily provide that the referees may charge $5 
for sending out notices of first meeting, correspondence and 
other services before first meeting, together with ten cents addi- 
tional for each creditor above twenty. They i\lso allow $2.50 
for the office expenses of the first meeting. The advertising 
for a meeting costs about $2.50. The allowances to referees 
for expense on discharges are usually the same as those for the 
first meeting, and these have to be paid by the bankrupt before 
obtaining his discharge, whether he has made the affidavit of 
inability to obtain money for the filing fee or not. In cases 
where there are no assets no trustee is appointed, so that $5 of 
the filing fee comes back to the bankrupt. 

The duties of the referee, aside from sending notices, which 
is done by his clerks and paid for by the bankrupt or out of the 
estate, are numerous, or rather innumerable. 

He must advise attorneys as to making their petitions and 
schedules, for it is less trouble to do this than to get them 
amended afterward. He must examine all petitions and sched- 
ules, and where they are defective it is easier for him to draw 
the amendments himself than to show someone else how to do 
it. The statute and rules allow the whole responsibility of the 
care and conduct of the settlement of the estate to be placed 
upon him, and the judges have universally availed themselves 
of the opportunity. 

He must perform all the duties of Commissioners in State 
Insolvent Courts, including receiving and caring for claims, 
passing upon them, and hearing and deciding contests. He 
must draw findings of fact after hearing the case in all contests 
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upon petition for discharge and report them to the judge, with 
his recommendation, and these reports are expected to contain 
opinions on any matters of law involved. He must countersign 
every check by the trustee, which includes examining and 
approving the payment made by it. He must preside at all 
meetings and decide all questions raised. He must keep credit- 
ors advised of the condition of estates and answer all Inquiries, 
whether made by correspondence or otherwise, and he must 
daily, hourly and continually be ready to answer any conceiva- 
ble question of law or fact as to the scope of the bankrupt act, 
or the estates in his charge, made by attorneys, creditors, trus- 
tees, appraisers, bankrupts or the public. He may not be 
legally obliged to do all this, but he will be considered discour- 
teous if he does not, and will find it on the whole less vexatious 
to do it than to refuse. 

The commissions of the referee and trustee are computed 
not only upon the dividends, but upon the amount of both fees 
and dividends; thus if, after payment of all expenses, there 
remains $1,000, the referee gets a commission of $10, and the 
trustee of $30, and the $960 is divided among the creditors. 

By this mode of compensation, it is made for the interest of 
both referee and trustee to keep down the expenses to the 
smallest figure possible, as the smaller the expenses, the greater 
the dividend and the larger the fee. 

In actual practice, the amount of assets in most bankruptcy 
cases is so small that any small differences in expense makes 
little difference in the commissions, and the incentive to en- 
deavor to reduce outlay is scarcely perceptible. 

Thus far, 105 cases have been brought before me, of which 
6a have been finished and 43 are still pending. Of the 105 cases, 
51 have had no assets whatever; of the 62 cases finished, only 
a I had assets; in only one of them was the whole estate con- 
sumed in expenses, the amount of the estate being $42.50; of 
the remainder, only one of them produced dividends exceeding 
$1,000, the total amount of actual net assets above mortgages 
in the others ranging from $96.91 to $i,a 16.60. In most of the 
estates, the nominal amount of assets was much larger, as there 
was much property subject to mortgage; but, in such cases, the 
actual amount realized by the trustee from the assets subject to 
mortgages was very small. 

Generally speaking, the expense of settling an estate, exclu- 
sive of rent of store where goods are situated, has been in the 
neighborhood of $75 to $100, including expenses of trustee and 
referee with incidental expenses. This does not include the 
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four per cent, commissions. In a few cases, expenses of litiga- 
tion, or expenses of storage of goods until disposed of, has car- 
ried the amount above this figure. The small amounts allowed 
for the fees of referees and trustees have undoubtedly had 
their effect in allowances for other expenses; and attorneys' 
fees and appraisers' fees, usually a large part of the expense of 
settling estates, and other expenses, have been kept to a mini- 
mum by referees and judges of District Courts. 

The principle object of the law appears to be to make dis- 
charges easy, inexpensive and certain. About one-half of the 
cases are of bankrupts who have no assets whatever subject to 
execution. Most of these have heretofore made assignments in 
the State courts. 

The total expenses, exclusive of attorney fee, for obtaining 
a discharge in Connecticut, and probably in most of the dis- 
tricts, is about $40. 

The charge of attorneys varies greatly; but, generally speak- 
ing, a man who can raise $75 to $100 can get a discharge from 
his debts and begin the world anew. 

No assent of creditors and no payment of any dividend is 
required for a discharge. 

Preferences formerly made are not obstacles to a discharge; 
for instance, in one case before me, a bankrupt was doing busi- 
ness in New York, and suddenly, without any apparent reason, 
he made a chattel mortgage to his mother of all his goods, who 
forthwith advertised them and sold them at auction for a small 
part of theif value to his brother. The debtor then collected 
his outstanding accounts, paid his family and confidential 
clerks in full, and made an offer to his creditors of fifteen per 
cent. Some accepted it and some did not. The case was mani- 
festly a very outrageous one, and the law permitting his dis- 
charge seemed in that case very unjust. 

The statute, however, provides : " The judge shall dis- 
charge the applicant unless he has (i) committed an offense 
punishable by imprisonment as herein provided ; or (2) with 
fradulent intent to conceal his true financial condition and in 
contemplation of bankruptcy, destroyed, concealed or failed to 
keep books of account or records from which his true financial 
condition might be ascertained." 

The only offenses punishable under the Act, which can be 
committed by a bankrupt, are: ''concealing property from his 
trustee or making a false oath in the proceeding." The fact 
that a bankrupt had given away his property years before is no 
ground for refusing a discharge under the statute, and the 
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making of false entries in order to fnmish ground for refusing 
a discharge, must have been done since the passage of the Act, 
and, as has been held, with special reference not merely to in- 
solvency, but to taking advantage of the Bankruptcy Act. 

Neither the referee or the judge, in the case referred to^ 
could find any warrant in the Act for refusing the discharge. 

It seems also to be the law that a man finding himself to be 
insolvent may turn his property into cash, take a trip to 
Europe, and enjoy himself as much as he pleases until he has 
spent \\% last dollar, then return home, and within sixty days 
be freed from all his indebtedness. 

While this identical case has not come to hand, so far as I 
am informed, any referee can cite plenty of instances of that 
general character. 

A favorite mode of accounting for the absence of assets, 
which it is proved the bankrupt had shortly before his adjudica- 
tion, is to testify that the money has been spent in gambling; 
and so frequently has this been done that the Executive Com- 
mittee of the National Association of Referees in Bankuptcy 
have recommended an amendment to the law forbidding a dis- 
charge where the disappearance of assets thus accounted for 
has materially contributed to the bankruptcy. 

In a case now pending before the judge of this district, the 
referee has declined to consider the uncorroborated testimony 
of the bankrupt that his funds have thus been dissipated as 
sufficient to overcome the presumption that they are still in his 
hands, arising from proof that he had them a few month before 
the filing of the petition, and has recommended the refusal of 
the discharge on the ground that under this state of proof it 
should be found that the bankrupt is concealing assets. 

The appeal of the bankrupt from the decision of the referee 
has not yet been decided, and the final outcome will undoubt- 
edly awaken considerable interest among the referees and the 
legal profession as well as with those intending bankruptcy. 

Another additional reason recommended by the referees for 
refusing a discharge is: the obtaining credit by a false state- 
ment in writing, whether made for the purpose of obtaining 
credit from the person to whom it is made, or fpr the purpose 
of being communicated to the trade. 

If this recommendation is adopted, it will tend to make 
business men more cautious as to representations to commercial 
agencies. In several cases before me the creditors have proved 
representations to commercial agencies widely varying from 
the facts, as to assets and liabilities, appearing in the schedules 
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of the bankrupt, the return of the appraisers, and the reports of 
the trustees. 

It seems reasonable that one who has made written false 
statements to commercial agencies for the purpose of enabling 
him to obtain credit should not be discharged from the debts 
which he has thus been enabled to contract. 

In the case of an oral statement, there is always more or less 
doubt as to the representation made, and it would cause much 
conflict of testimony and consume much time of referees and 
courts, with no certainty of a correct result, if such statements 
were made grounds for denying the discharge. 

Another very proper amendment suggested by the referees 
is the making a fraudulent preference a reason for refusing a 
discharge, unless such preference has been surrendered within 
ten days after demand by receiver or trustee, or making a fraud- 
ulent transfer to any person. 

The matter of having failed to keep books of account has 
been practically of no avail in preventing a discharge, because 
it is incumbent upon the objector to prove that such failure was 
made with the fraudulent intent of concealing the bankrupt's 
financial condition and in contemplation of bankruptcy, which 
has been held to mean that the bankrupt, at the time of failing 
to keep books of account, intended a voluntary assignment in 
United States Bankruptcy. 

It is proposed to amend the Act by erasing the element of 
fraudulent intent, and providing that the destruction, conceal- 
ment, or failure to keep, books of account, since the passage of 
the Act, from which the bankrupt's financial condition might 
be ascertained, and with intent to conceal such condition, should 
be ground for refusing a discharge. 

Obligations not affected by a discharge are . 

I. Taxes. 

a. ^ Judgments in actions for fraud, or obtaining property by 
false pretenses or false representations, or for wilful and 
malicious injuries to the person or property of another." 

3. Debts not properly scheduled when the creditor is igno- 
rant of the bankruptcy. 

4. Debts contracted by fraud, embezzlement, misappropria- 
tion of funds, or defalcation by one acting as an officer or in a 
fiduciary capacity. 

The question has been raised whether liabilities for fraud, 
false pretenses, or wilful injuries, where judgments have not 
been obtained before the filing of the petition, are released by 
a discharge in bankruptcy. 
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It seems to be the general opinion that this is not the case, 
and that the language used is intended to exclude the operation 
of a discharge where the liability for fraud, etc., had been 
merged in the judgment before the filing of the petition. 

To made this matter clear, however, it is proposed to have 
the Act amended so that no liabilities for frauds, etc., can be 
affected by a discharge in bankruptcy. 

When the proposed amendments are adopted, the provisions 
for a discharge will not be too liberal, and the Act will be un- 
doubtedly be beneficial in its effects. At present, a discharge 
from debts is certainly made easy. 

The third object of the law, the enforcing of the acceptance of 
compositions in proper cases, is certainly a commendable one. 

In almost all cases of an insolvent attempting to compromise 
With his creditors, there are found a few creditors who will wait until 
the last and refuse to sign the compromise, trusting thereby to ob- 
tain the whole or a larger share of their debt, although a settlement 
in the courts would certainly produce a smaller dividend for the 
creditors generally. 

The bankrupt act provides for enforcing a composition when- 
ever a majcMity in number of the creditors, having also a majority 
in amount of claims, accept it in writing, and the court is satisfied 
that it is for the best interests of the creditors, that there would be 
no bar to the discharge of the bankrupt if a discharge were applied 
for, that the offer and its acceptance are in good faith, and that 
the assignment of creditors has not been procured by any im- 
proper means. 

The requirement of a majcMity in number prevents the approval 
by a preponderance of family creditors or special friends. 

The requirement of an approval by the judge gives full oppor- 
tunity for presenting any objections peculiar to special cases. 

One frequent source of injustice in the application of the bank- 
ruptcy law is the provision that taxes shall in all cases be paid by 
the trustee. 

Under this section it has been repeatedly been ruled that in 
estates where the bankrupt has a homestead exemption, taxes on 
the homestead shall be paid by the trustee out of the general assets. 
Usually the assets consist of goods in stock on account of which 
the claims of the general creditors were contracted, and to use the 
proceeds of these goods to pay taxes on the bankrupt's exempt real 
estate, seems to be as clear a case of judicial robbery as can well be 
imagined. 
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The referees have proposed an amendment to remove this evil. 
In this district, however, the principle is now established, 
upon the ground of general equity and of the provisions in the 
statute against paying secured creditors out of the general fund, 
that where the taxes due from the bankrupt are secured by liens 
upon property which does not benefit the estate, they need not be 
paid by the assets of the estate. 

In one case pending before me, the bankrupt had, some years 
before, and while solvent, g^ven a piece of real estate, subject to 
tax liens, to his wife. The tax collector presented the tax for pay- 
ment against the estate. The referee held that the collector should 
rely upon his security, and disallowed the claim, and directed the 
trustee not to pay it. All the parties acquiesced. 

Another case has recently arisen in which real estate mortgaged 
for more than its value was subject to tax liens for many years, so 
that the taxes, if paid, would absorb substantially all the available 
assets. 

The referee held that the provisions of the statute as to secured 
claims, and the general rules of equity as to the marshalling of 
assets, should prevail in respect to taxes. To pay these taxes would 
not benefit the collector, nor the municipalities levying the taxes. 
It would simply result in taking the assets of the estate from the 
general creditors and transferring them to the secured creditors. 
The referee disallowed the claim and ordered the trustee not to pay 
the taxes. The mortgagee appealed, and the judge of this district 
has affirmed the decision of the referee. 

The case was In re Robert Veitch & Son, not yet reported. 

Perhaps a convenient mode of reviewing the general scope of 
the bankrupt law would be to consider the recommendations of the 
National Association of Referees in Bankruptcy for its amendment. 

The report of their executive committee w^ rendered in March. 
There had previously been a general convention of referees, and a 
very thorough discussion of the different features of the law. The 
referees recommended, among other things, an increase in the num- 
ber of reasons for refusing a discharge, and in the list of debts not 
affected by a discharge, an increase in the compensation of the 
trustees, that corporations be allowed to file voluntary petitions in 
bankruptcy, the shortening of the time within which the proceedings 
for an adjudication in voluntary bankruptcy may be brought to a 
close ; the requiring the wife of a bankrupt to testify in regard to his 
affairs ; that exempt property shall not be considered in determining 
the question of solvency of the respondent in a bankruptcy proceed- 
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ing; that taxes which are a lien on a homestead claimed to be 
exempt shall be paid by the trustee; that petitions for discharge 
shall not be filed until two months after the adjudication ; that lia- 
bility for alimony due or to become due, or for maintenance or 
support of wife or child, or for seduction of an unmarried female, 
shall not be affected by a discharge; that the appointment of a 
receiver or trustee of a corporation on the ground of insolvency 
shall be an act of bankruptcy; that the bankrupt's wife may be 
compelled to appear and testify. 

These amendments will all be improvements in the law, and 
when they are passed, and the questions of jurisdiction between the 
United States Courts and the State Courts clearly settled, the bene- 
fits of the act will be greatly increased. 

The proceeding in a case of voluntary bankruptcy is briefly as 
follows : The attorney for the bankrupt obtains three sets of blanks 
for the petition and schedules, of which the price is about one dollar. 
These blanks are very voluminous, but perhaps necessary. They 
are filed with the clerk of court. The clerk sends two of them to 
the referee in the county in which the bankrupt resides. The 
referee sends notice to the creditors of the time of first meeting. 
If the bankrupt has been through the probate court and has no 
assets, the referee in this district stamps his notices, "schedules 
show no assets ;" no one appears at the meeting ; the referee orders 
that no trustee be appointed; thirty days after adjudication the 
attorney for the bankrupt files with the court his petition for dis- 
charge ; the referee sends notice of time and place of appearance to 
oppose the discharge. In some districts notice by creditors of the 
appearance to oppose is filed with the clerk of court, and, in some, 
with the referee ; in this district, with the referee. The bankrupt is 
present at the time of hearing to be examined. If, after examina- 
tion, any creditor desires to oppose, he files specifications of his 
reasons ; the bankrupt files answer to this, and the referee hears the 
evidence and reports the facts to the judge with recommendation. 
If either party is dissatisfied with the finding of fact, he can have 
the evidence on that point certified up with the report ; or, if either 
party thinks the recommendation is not warranted by the facts, he 
can have the issues of law reviewed by the judge, and the judge, in 
the end, decides the question of the discharge. 

If there are assets, the creditors at the first meeting appoint a 
trustee, provided a majority in number and value agree, otherwise, 
the trustee is appointed by the referee. An appointment by the 
creditors is subject to approval by the referee, and if he finds a 
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reasonable ground for objection, he can refuse to approve it. 
Appeal can be had from his decision to the judge, but in fact such 
appeals are seldom made. 

Dividends are supposed to be declared as often as there is five 
per cent, on hand. Ordinarily but one dividend is declared, and 
that at the final meeting. 

Sales are at auction unless otherwise ordered by the referee. 
Orders for private sale may be made after a ten days' notice to 
creditors, and hearing thereon. Perishable property may be 
ordered by the referee to be sold without notice. This provision of 
the law has been very liberally construed, and it is practically held 
to mean that where the estate is subject to loss by keeping the 
property, a sale without notice will be ordered ; thus salt has been 
held to be perishable. 

At the final meeting, all unfinished matters are passed upon 
and final dividend declared. The time required for settlement 
runs anywhere from two months to two years. Claims for dividend 
may be presented at any time before declaration of the last dividend, 
provided that comes within a year. 

Under the United States bankruptcy law, probably a much 
larger share of the assets go to the creditors than under assign- 
ments under State insolvency laws, because the amount absorbed 
by fees and expenses is very much smaller. Such laws have never 
been popular in this country, however, and have met with opposi- 
tion from the officers who would otherwise receive fees. 

The bankruptcy act has undoubtedly diminished the business of 
sheriffs and constables, as well as that of lawyers. Suits are not as 
likely to be brought when it is known that the bankrupt can ob- 
tain a discharge; and generally compromises without bankruptcy 
are much more easily effected. 

Under the present scale of fees, no officers under the bankruptcy 
law are interested in retaining it, and after it has been in <q>eration 
for a few years, and most of the insolvents in the country have 
obtained their discharge, it will doubtless be repealed, as in former 
cases. 

Henry G. Newton. 
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THE PORTO RICO TARIFFS OF 1899 AND 1900. 

The sole object of this paper is to consider the lawfulness 
of the customs duties which have been and are to be levied by 
the United States Executive upon goods imported into the 
island of Porto Rico, and upon goods imported from that island 
into the States of this Union. 

The tariff history of Porto Rico, since the American occu- 
pation, is already divided into three periods: First, that of the 
military occupation up to the exchange of ratifications of the 
treaty of peace between the United States and Spain on April 
II, 1899; during which period the island remained without 
doubt a foreign country within the meaning of our domestic 
tariff act, while the President had an equally undoubted bellig- 
erent right to levy such contributions there as he saw fit.' 
Second, that between the treaty of peace and the taking effect 
of the Temporary Porto Rico Act' on May i, 1900; during which 
period the Executive treated it as a foreign country, still held 
only by belligerent right, continuing the system of military 
contributions there, and collecting full duties at our home ports, 
under claim of authority under the Dingley Tariff act,* upon 
goods imported from the island. Third, the period now com- 
mencing. 

It is not my purpose to discuss the general features of the 
new frame of government, which, while (if constitutional) 
denying to the islanders American citizenship, puts them under 
American tutelage and breaks off their past by abolishing even 
their own Castilian name for their country,* forcing them for 
the future, in legal documents, to substitute a word of Portu- 
guese derivation. I shall confine myself to those portions 
which relate to duties upon imported and exported goods. 
These duties, less cost of collection, are to be devoted to the 
local purposes of the island. They are to continue only until 
other provision is made by the local legislature, and in no 
event after March i, 1903. Disregarding provisions of no 
importance for the purposes of this paper, the provisions of the 

> Fleming v. Page, 9 How. 603, 6i4r-6» and auth. dt 

* Signed April la, 1900. 

* Act of July 24, 1897 (30 Stat 151.) 
« Puerto Rico. 
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statute* are as follows: In general, foreign imports into Porto 
Rico shall pay the same duties as foreign imports into ''the 
United States." Coffee, however, which enters our ports free 
of charge, is to pay a small duty; while certain other articles, 
dutiable here, are to be free. Commerce between Porto Rico 
and *' the United States " is to be dutiable at fifteen per cent of 
the rates fixed by the Dingley Act. 

The language is clear. It loaves nothing but the constitu- 
tional questions for judicial consideration, as to controversies 
arising in the future. It bears, indeed, upon certain controver- 
sies which have arisen in the past. It gives new legislative 
recognition to the obvious distinction between merchandise 
" coming Into the United States /r<?»f Porto Rico " and ** like ar- 
ticles of merchandise imported from foreign countries** It fully 
recognizes the obvious fact that, as language is ordinarily used, 
Porto Rico is not a foreign country, but a colony or dependency 
of the United States, since April ii, 1899. But the Dingley Act* 
levies no duties except upon '* articles imported from foreign 
countries;" and if the language now used by Congress is accu- 
rate as well as clear, then all moneys collected by the Execu- 
tive upon articles coming from Porto Rico, down to the very 
recent time when its proceedings were ratified by Congress,^ 
were collected without authority of law. This question is- an 
open one, but I shall confine myself to the discussion of purely 
constitutional controversies. 



* ** Sec. 3. That on and after the passage of this Act, the same tari£Es, 
customs, and duties shall be levied, collected, and paid upon all articles im- 
ported into Porto Rico from ports other than those of the United States, which 
are required by law to be collected upon articles imported into the United 
States from foreign countries: Provided, That on all coffee in the bean or 
ground imported into Porto Rico, there shall be levied and collected a duty of 
five cents per pound, any law or part of law to the contrary notwithstanding: 
And provided further. That all Spanish scientific, literary, and artistic works, 
not subversive of public order in Porto Rico, shall be admitted free of duty 
into Porto Rico for a period of ten years, reckoning from the eleventh day of 
April, eighteen hundred and ninety-nine, as provided in said treaty of peace 
between the United States and Spain: And provided further. That all books 
and pamphlets printed in the English languid shall be admitted into Porto 
Rico free of duty when imported from the United States. Sic. 3. That on 
and after the passage of this Act all merchandise coming into the United 
States from Porto Rico, and coming into Porto Rico from the United States, 
shall be entered at the several ports of entry upon payment of fifteen per 
centum of the duties which are required to be levied, collected, and paid upon 
like articles of merchandise imported from foreign countries ••*.»• 

• Act of July 24, 1897. (30 Stat. 151). 
^ Act of March 24, 1900. 



Digitized by 



Google 



THE PORTO RICO TARIFFS OF 1899 AND 1900. 2pp 

In entering upon this discussion, it is necessary first to ex- 
amine the precedents, judicial, legislative and executive. These 
have been analyzed with so much thoroughness by others,* that 
I shall state but briefly what seems to me to be the general 
bearing of those which do not specially relate to tariff questions, 
then taking up the latter more specifically. 

There is doubt even as to the precise source of the power by 
which we govern Porto Rico. The Constitution gives Congress 
the power ** to make all needful rules and regulations respecting 
the territory or other property belonging to the United States;" 
and in preparing one of his famous decisions. Chief Justice 
Marshall was evidently first of the opinion that this clause was 
the source of the power to govern territories acquired by 
treaty. Further reflection, however, led him to question the 
correctness of this assumption;* and there are many reasons to 
believe that the clause quoted relates only to territory which 
the Federal government owned or claimed to own in 1789." 
If it is not applicable to territory subsequently acquired, then 
such territory is governed not by virtue of an express power, 
but by virtue of a power implied from the power to acquire new 
territory, itself implied from the power to make war and 
treaties, and to admit new States. It has never been necessary 
for the Supreme Court to decide the question. In either case 
the power is subject to no specially prescribed limitations. 
Whatever limitations it may have, if any, are to be found else- 
where in the body of the Constitution or amendments thereto. 

What limitations may restrict our power to govern newly 
acquired districts has been often a subject of judicial discus- 
sion; and exaggerated weight is often placed by readers of such 
discussion upon remarks to the effect that the power of Con- 
gress is unlimited, remarks which were not intended to convey 
any further idea than that Congress in their case possessed not 
only the Federal powers, but those also which are exercised by 

* Besides the Congressional debates, special reference should be made 
to the argument of Prof. C. C. Langdell (la Harvard Law Rev. 365) on the 
Imperialist side, and to those of Judge S. E. Baldwin (id. 393) and Mr. C. P. 
Randolph (33 Congressional Record, ^, 3791-9) opposed. 

* American Insurance Co. v. Canter, i Pet. at pp. 54^3* 546. 

>*The fullest judicial treatment is in Dred Scott v. Sandford, 19 How. 393, 
433-447, 500-515, 604-615, a case now discredited as to the precise point decided, 
but containing a large amount of very able and still valuable discussion, in the 
opinions of Chief Jtistice Taney and of Justices Campbell and Curtis. As 
showing the doubt belonging to this subject, see also United States v. Gratiot, 
14 Pet 536, 537; National Bank v. Yankton, loi U. S. 129, 133. 
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a State within its own boundaries. Usually, the discussion has 
related to the applicability of those constitutional amendments 
which are commonly called the Bill of Rights. Certain judges 
have used language indicating that the inhabitants of these 
districts have no constitutional rights in the true sense of the 
word, and that whatever restrictions Congress may observe are 
morale rather than constitutional, in character; " but such Ian- 
guage has always been obiter^ and opposed to the weight of 
judicial authority.'* I think that we may consider it as settled, 
so far as anything which is disputed can be said to be settled, 
that those provisions of the Constitution and of the early con- 
stitutional amendments which prohibit infringement of indi- 
vidual rights are absolute prohibitions, unqualified by any 
restriction as to locality, and therefore operate as fully in the 
territories — that is, in the territories which we had acquired 
prior to 1898 — as in the States. The language of the three last 
amendments throws no light upon the subject, for they were 
worded after this controversy had been long pending, and with 
a view of avoiding ambiguity. 

Notwithstanding past authorities, however, it is contended 
by some that the question is still an open one. This conten- 
tion is based upon the fact that every acquisition of territory 
prior to 1898 was accompanied by some treaty stipulation giving 
to the inhabitants of that territory the rights of United States 
citizens. It is contended that it has never been necessary for 
the decision of any case to consider whether newly acquired 
districts are protected by any self-operating provisions of the 
Constitution — that in ^every case the Constitution has been 
expressly extended over the district by the treaty-making 
power, and that this fact was sufficient to sustain the judgment 
of the court. To this contention the answer given is, that the 
Constitution is superior, not inferior, to the treaty-making 
power; that a treaty is but a law, which can be repealed; that 
if the Constitution were introduced only by force of a treaty 



"Benner v. Porter, 9 How. 335, 242; Mormon Church v. United States, 

136 U. S. I, 44; and see also dubiiantt, McAllister v. United States, 141 U. S. 
174, 188; American Co. v. Fisher, 166 U. S. 464, 468. Bndleman v. United 
States, 86 Fed. Rep. 456, 459, merely quotes, without necessity, the dicta of the 
Bennercase. 

>* Murphy v. Ramsey, 114 U. S. 15, 44, 45 and cas. cit ; Ex parte BoUman, 
4 Cranch 75; Reynolds v. United States, 98 U. S. 145, 154; Callan ▼. Wilson, 

137 U. S. 540, 550; Thompson v. Utah, 170 U. S. 343, 346; SpringviUe v. 
Thomas, 166 U. S. 707; Capital Traction Co. ▼. Hof, 174 U. S. i, 5; and see 
Wong Wing ▼. United States, 163 U. S. ssS, 238. 
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provision, it might be taken away again by a subsequent stat- 
ute; that if the Constitution did not exist of its own force in 
any given district, a law (whether in the form of treaty or 
statute) declaring it to exist would amount to no more 
than a provision that its principles should govern until the 
legislative or treaty-making power should otherwise enact; 
and that such a law would be in so far repealed if any subse- 
quent legislation should be in conflict with it. That a treaty 
provision is repealed by subsequent statute, is no longer a mat- 
ter of doubt" If we promise a foreign power upon cession of 
territory that we will give to it, or to its citizens, or to the 
inhabitants of the territory, any specified right, privilege or 
immunity, we may break our promise, and as a general rule 
our courts cannot intervene. The breach of the promise would 
be a casus beiiij but it would raise a political, not a judicial ques- 
tion. To this answer the imperialists reply, however, that some 
treaty provisions are self-executing, and so vest rights which 
cannot be taken away by subsequent legislation; that (as they 
claim) the provisions of our former annexation treaties are of 
this character; and that the judicial decisions upon the opera- 
tion of the Constitution in districts thus ceded should be based 
upon this ground. It is undoubtedly true that a treaty, like a 
statute, may be so worded as to vest rights by its own inherent 
force, without the aid of any subsequent legislation or judicial 
proceedings. It may vest title to lands, so that they cannot be 
taken away afterwards without just compensation. It may 
operate as a general naturalization law, giving to the inhab- 
itants of a ceded territory the full rights of American citizens. 
Whether the past judicial authorities upon the question of the 
application of the Bill of Rights in our territories will be abso- 
lutely controlling upon cases arising in Porto Rico, or whether 
each will have merely the weight due to a carefully considered 
judicial opinion upon a point not necessary to the decision of 
the case under consideration by the court, will depend upon the 
construction of certain treaty provisions. 

Moreover, it is arguable that the absolute prohibitions upon 
legislative action which are contained in the Bill of Rights 
might be held applicable to our new possessions, without its 
necessarily following that the clauses in the original consti- 
tution restricting the legislative power of taxation are equally 

i» Whitney v. Robertson, 124 U. S. 190; Chinese Bxdosion Case 130 U.S. 
581. 
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applicable, especially the clause requiring certain forms of taxa- 
tion to be uniform throughout the United States. 

On the other hand, there are grave reasons for holding this 
"uniformity clause" applicable to the territories, which do not 
exist in the case of the other prohibitions. Such a holding 
may be necessary for the protection of the States, which are 
entitled to demand that the duties levied upon them shall be 
no greater than those levied in the districts immediately under 
the care and at the expense of the whole nation. This is no 
fanciful illustration. Already there are exemptions granted 
to Porto Rico which are not conceded to the States, while it is 
seriously proposed, as a means o€ maintaining the policy of the 
" open door" in the Far Bast, to permit entry of foreign goods 
into the Philippines at rates far below those charged in the 
ports of our States. It is admitted by most administration 
leaders that what can be done in the Philippines can be done in 
New Mexico and Arizona; and, therefore, if the uniformity 
clause does not apply to the commerce of the territories. Con- 
gress might encourage the trade of New Mexico and Arizona at 
the expense of the trade of California and Texas. The danger 
here may be slight; but it was the precise danger feared by the 
framers of the Constitution. 

I will now consider the precedents bearing directly upon 
the right of taxation in organized or unorganized territories 
of the United States, taking them up — ^whether they be judicial, 
executive or legislative — in their chronological order; but 
without cataloguing the diverse views of individual statesmen, 
journalists and counsel, from time to time. 

Much stress has been laid upon the fact that our first Cus- 
toms Administration Acts " provided no machinery for the col- 
lection of duties upon merchandise imported into the territo- 
ries; and this has been spoken of as if it were a contemporaneous 
practical construction of the Constitution, proving that duties 
were not expected to be uniform except among the States them- 
selves. This supposition is due to imperfect knowledge of the 
provisions of those acts Neither of the territories then exist- 
ing bordered upon the sea; and the only port where merchan- 
dise was permitted to be imported otherwise than by sea was 
the port of Louisville in the State of Virginia (later of Ken- 
tucky).** This was indeed a discrimination in favor of a single 



1^ Act of July 31, 1789 (I Stat 39); Act of August 4, 1790 (i Stat. 145). 
»i Stat. 48; Id. 177. 
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port, but it was a discrimination permitted by the Constitution/* 
and hence there could not lawfully be any duties in the terri- 
tories to collect. 

It has also been urj^ed that under our first excise laws no 
tax collectors were provided for the territories. This fact is 
entitled to consideration, although it is probably susceptible of 
explanation without affecting any constitutional argument. 
The first excise was a provision inserted in a tariff law, to be 
collected by the machinery provided for collection of certain 
tariff duties;'* and tariff duties, as I have pointed out, were not 
operative in the territories because nobody could import goods 
there. Our early excises would very likely have given no 
return sufficient to warrant the establishment of any machinery 
for collection there; and even if the omission to provide for 
collection bureaus in the territories was deliberate, we should 
wish to know the motive before giving a constitutional interpre- 
tation to what may have been merely good fiscal management. 
In 1799, when the territories had begun to be commercially 
important, the machinery for collection of duties was extended 
to include them;'* and they have been included practically, as 
well as theoretically, in the operation of the uniformity clause 
ever since. 

During the first decade of our constitutional history, how- 
ever, we find a most striking confirmation of the theory of 
the applicability of this provision to the territories, in the 
corresponding provision concerning naturalization. Elsewhere 
in the Constitution Congress is empowered *' to establish an 
uniform rule of naturalization and uniform laws on the subject 
of bankruptcy throughout the United States." The first 
naturalization law was passed by the First Congress, in 1790, and 
conferred its benefits upon all aliens who for the prescribed 
periods '^ shall have resided within the limits and under the 
jurisdiction of the United States." It, however, assumed that 
the alien would have resided in "one of the States," the North- 
west Territory being then so sparsely populated that it was 
evidently overlooked." In 1795, however, a new naturalization 
law was passed, with a preamble stating that it was " for carry- 
ing into complete effect the power given by the Constitution to 
establish an uniform rule of naturalization throughout the 
United States." This act gave the naturalizing power to the 



1* Pennsylvania v. Wheeling Bridge Co., 18 How. 431, 435. 

>* Act of March 3, 1791 (i Stat. 199. 300). 

1* Customs Administration Act of March a, 1799 (i Stat. 627. 637-9). 

>* Act of March 36, 1790 (i Stat. 103). 
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courts "of the States or of the territories Northwest or South of 
the River Ohio"; and provided that the applicant should have 
" resided within the United States five years at least, and with- 
in the State or territory where such court is at the time held, 
one year at least." The alien cannot be naturalized unless the 
court is "satisfied that he has resided within the limits and 
under the jurisdiction of the United States five years" 
and is " attached to the principles of the Constitution of the 
United States." ** We have thus an almost contemporary 
construction of the meaning of these uniformity 
clauses; and the weight of such a construction must be almost, 
if not quite, conclusive.*' The first bankruptcy law contains 
some language inapplicable to the territories, and is to be 
administered by judges of the district courts of the United 
States." Whether this term includes the territorial courts of 
that time** does not seem to have been decided, and I am not 
informed of the practice under the act It was very soon 
repealed,*^ so that the matter, in view of the then sparse 
population of the territories, is of no great weight. 

New questions arose with the treaty of 1803, by which 
Louisiana was ceded to the Union. That treaty provided that 
for a period of twelve years goods imported into Louisiana in 
French and Spanish vessels, coming from ports of their own 
countries, should pay no greater rate of duties than goods 
imported in vessels of the United States.** The treaty provoked 
memorable debates in both Houses of Congress upon the consti- 
tutional questions involved. It brought up for the first time 
the question of our right to acquire new territory, as well as 
the question how the new territory could be governed. The 
debates were very short, however, since there was need of most 
immediate action. The constitutional discussion in the House 
of Representatives occupied a single day; and not until it was 
half over did Roger Griswold, a Federalist leader in Connecti- 
cut, raise the point that the special privilege to French and 
Spanish vessels was a violation of the uniformity clause of the 
Constitution, since the treaty provided that Louisiana should be 
part of the United States, so that the duties there paid should 
be uniform with those paid elsewhere.** The point received 



•• Act of January 29. 1795 (i Stat 414). 

" The Laura, 114 U. S. 4ii» 416. 

M Act of April 4, 1800 (2 Stat 19). 

oSee I SUt 51; a Stat. 90. 

M Act of December 19, 1803 (a Stat. a48). 

MSStat ao4. 

M Annals of Congress, October as, 1803, PP* 463-4. 
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little attention, and the treaty was approved by an overwhelm- 
ing majority. In answer to another and clearly untenable con- 
stitutional objection to the same treaty provision, while some 
administration leaders denied that the commerce of the new 
territory would be subject to the Constitution, John Randolph 
of Virginia took the ground that this special privilege was 
defensible, because it was part of the price which we paid for 
the territory, which came to us subject to a restriction; but 
that if it violated the Constitution, a remedy could be found by 
giving the French and Spanish vessels a similar twelve years' 
privilege in our other ports.*' The last point was certainly a 
good one. The treaty provision was subsequently confirmed 
by statute; and the fact that no French or Spanish importer 
claimed the benefit of the Constitution in any of the ports of 
the older States is entitled to no practical weight, as customs 
cases did not find their way into our courts until long after the 
expiration of this period." Too great stress can easily be laid 
on such omissions. Even now there is a plain violation of 
the uniformity clause on our statute book which has stood there 
for nearly thirty-five years without question, so far as I am 
informed. "• 

Possession of Louisiana, under this treaty, was not taken 
until December 20, 1803. It was announced to Congress on 
January 16, 1804. The act extending our customs revenue sys- 
tem to Louisiana was approved February 24, aiid went into 
effect thirty days later, or about three months after the new 
territory came actually into our control.** During this period 
the Treasury Department seems to have ruled that imports 
therefrom were subject to duty.** The amount of these imports 
must have been but small. The Secretary of the Treasury, 
Albert Gallatin, was not a lawyer, although a most able finan- 
cier; and he was struggling with most important and intricate 
questions relating to the fiscal management of the new posses- 
sion. His omission to raise and sustain the censtitutional point 
is a precedent for the Imperialists, for what it may be worth. 

Florida was the next addition to our possessions. The 
treaty of cession was ratified February 19, 182 1. It contained 
a twelve years' privilege like that of the Louisiana treaty.** 

« Id., pp. 437-8. 456-7. 

**The right to recover duties overpaid was not Mtablished imtil 1836 
(Elliott V. Swartwout, 10 Pet. 137)- 
»• Rev. St, Sec. 3"4. 
**2 Stat 251, 254. 

*> I Mayo 104; but tee Cross v. Harrison, infra. 
•*8SUt 262. 
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The temporary act extending our cnstoms revenue system over 
the new territory was approved March 3, 1821.** This act recog- 
nizes Florida as part of the United States, and conforms to the 
uniformity clause of the Constitution. Possession had not yet 
been taken. The question subsequently arose whether Florida 
became actually a part of the United States for revenue purposes 
when the treaty was ratified, or when possession was delivered. 
Attorney General Wirt in the case of The Olive Branch'* 
ruled upon the latter theory, holding goods dutiable which 
were shipped from St Augustine on July 14, 1821, possession 
not having been delivered until July 17. 

In 1820, during the period between the signing and the rati- 
fication of the Florida treaty, the case of Loughborough v. 
Blake** came before the Supreme Court. It raised the ques- 
tion whether Congress had the right to impose a direct tax 
upon the District of Columbia. It was not necessary to the 
decision of this case to decide whether the uniformity clause 
of the Constitution applies to the territories and the District 
of Columbia. That question was, however, considered by 
Chief Justice Marshall, and he gave the weight of his great 
name to the proposition that the words ''United States" in 
the uniformity clause include not merely the States, but the 
whole ''of the American Empire."** This was only a dtdum^ 
but it was a dutum of high authority. 



••3 Stat 639, 

••1A.G. C)p.4«3. 

» 5 Wheat. 317. 

••••This grant [of the taxing power] is general, without limitation as to 
place. It consequently extends to all places over which the government 
extends. If this could be doubted, the doubt is removed by the subsequent 
wordi which modify the grant These words are " but aU duties, imposts, 
and excises, shall be uniform throughout the United States." It will not be 
contended, that the modification of the power extends to places to which the 
power itself does not extend. The power, then, to lay and collect duties, 
imposts and excises may be exercised, and must be exercised throughout the 
United States. Does this term designate the whole, or any particular portion 
of the American empire? Certainly this question can admit of but one 
answer. It is the name given to our great republic, which is composed of 
States and Territories. The District of Columbia, or the territory west of the 
Missouri, is not less within the United States, than Maryland or Pennsylvania; 
and it is not less necessary, on the principles of our Constitution, that uniformity 
in the imposition of imposts, duties, and excises should be observed in the one 
than in the other. Since, then, the power to lay and collect taxes, which 
includes direct taxes, is obviously co-extensive with the power to lay and col- 
lect duties, imposts, and excises, and since the latter extends throughout the 
United States, it follows, that the power to impose direct taxes also extends 
throughout the United SUtes." (5 Wheat at pp. 31S-19.) 
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In March, 1845, Congress passed a joint resolution for the 
annexation of Texas, then an independent republic. The matter 
remained executory at the time of the final adjournment of 
Congress. The question was raised during the summer, whether 
goods imported from Texas were dutiable. Robert J. Walker, 
Secretary of the Treasury, held that they were dutiable 
until further action by Congress, although the resolutions had 
been approved by the Texan Government." The Supreme Court 
afterwards held that the date of the admission of Texas to the 
Union was December 29, 1845,*' thus impliedly sustaining the 
Secretary's decision. 

California was ceded to the Union by the Treaty of Guada- 
lupe Hidalgo, ratified May 30, 1848. It was then held in military 
possession. The cession was not made in express words, but 
impliedly by readjustment of the boundary line." Congress 
was in session at the time, but adjourned without providing for 
the extension of the customs revenue system over the newly 
annexed territory. It recognized the fact of annexation only 
by establishing mail routes and providing that two postal agents 
should go out to California and organize the postal system 
there." The question was thus squarely presented to the Execu- 
tive Department for consideration, whether duties were prop- 
erly leviable upon imports from n-ewly acquired territories, as 
to whose revenue matters Congress had not yet legislated, into 
the States of the Union; and also whether, under the language 
of the tariff law (which so far as material was then the same as 
now)" the same rates of duties must be levied in California as 
in the States. President Polk and his Cabinet evidently ex- 
amined the constitutional questions with the greatest care. 
They decided, and Secretary Buchanan announced to the people 
of California through one of the postal agents, that the govern- 
ment by belligerent right had ceased upon the ratification of 
the treaty of cession; that the former military government 
thereafter continued in power zs ^ de facto government, until 
Congress should otherwise provide; that the war tariff, which 
had been established by that government in California, had 
been superseded by the general tariff law: and that no duties 
were leviable on goods imported from California into the 

" I Mayo, 375. 

** Calkin v. Cocke, 14 How. aay. 
**9 Stat 926, 939. 
^ 9 Stat. 320. 

^* L#evying duties on " all articles imported from foreign countries" (9 Stat, 
43). 
3 
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States." This was but a decision of the Executive Department, 
but it was very carefully considered, and is entitled to some 
weight. I know of no evidence that the slavery question had 
anything to do with it." It is especially interesting, because 
there was no language in the treaty, and no legislation by Con- 
gress, which provided for the immediate extension of the Con- 
stitution over the new territory." Even the promise to give its 
inhabitants the rights of citizens was an executory one." 

At the December term, 1849, the Supreme Court decided 
the famous case of Fleming v. Page," so much relied upon by 
the Imperialists. The point decided was a simple one, and the 
ground of decision indisputable. During the Mexican war we 
held the Mexican State of Tamaulipas in military occupation 
for a long period. During that period certain goods were 
imported from that State into Philadelphia, and were there 
claimed to be free from duty on the ground that Tamaulipas 
was a part of the United States. It was undoubtedly a part of 
the United States for many purposes in theory of international 
law." The court very properly held, however, that the Presi- 
dent, as Commander-in-Chief of the armies of the United 
States, had no constitutional power to extend the boundaries of 
the country; that this could be done only by act of Congress or 
by treaty; and, therefore, that under our Constitution the State 
of Tamaulipas was still to be regarded as a foreign country. 
Chief Justice Taney went on, however, to make some entirely 
tinnecessary remarks about the practice of the Treasury Depart- 
ment in regard to the cessions of Florida and Louisiana; 



^ Quoted in Cross v. Harrison, 16 How. at pp. 184-5. 

^The peculiarity and the error of Calhoun's doctrine was not that it 
made the Constitution at once operate in new territory, but that it read into 
the Constitution a guaranty of the institution of slavery. The weakness of 
his opponents* position was that they went too far, and sacrificed the constitu- 
tional guaranties which did and do exist 

^ It is a misapprehension to suppose that international law prevents the 
Constitution from operating in ceded territory until Congress legislates. Inter- 
national law is not law at all in any land except so far as it is a part of the 
municipal law of that land, and, like our statutes, it is subordinate to the 
Constitution, which comes into operation at once. *' Every nation acquiring 
territory by treaty or otherwise must hold it subject to the Constitution and 
laws of its own government" (Pollard's Lessee v. Hagan, 3 How. sis, 235; 
Chicago, Rock Island, etc., Ry. Co. v. McGlinn, X14 U. S. 54a, 546.) 

<»9Stat 930. 

^•9 How. 603. 

«^ Thirty Hogsheads of Sugar v. Boyle, 9 Cranch, 191; The Foltina, x Dod. 
450. 
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remarks which, so far as applicable to the tarifE question, seem 
plainly erroneous. He says that after the United States had 
taken possession of Pensacola under the Florida cession, goods 
imported from that port '' before an act of Congress was passed 
erecting it into a collection district, and authorizing the 
appointment of a collector, were liable to duty." But, as we 
have seen. Congress had made these necessary provisions 
before the United States took possession. The Chief Justice's 
statement seems to be taken from Secretary Walker's Texas 
circular above referred to;" but the ruling therein discussed is 
there stated to have been made in 1819, when somebody seems to 
have made the untenable claim that Florida was part of the 
United States because the treaty had been signed, although it 
had not yet been ratified. The Chief Justice goes on to say that 
the decision which he refers to '' was sanctioned at the time by 
the Attorney General "; but there is no such ruling to be found 
in the printed reports of the Attorney General's opinions. 
There is some ground for belief that the Chief Justice was 
making a mistaken reference to the case of the Olive Branch.** 
The Chief Justice's further remarks relate to the Treasury 
practice in granting clearances in the coasting trade; and this 
is immaterial for our purposes, since the constitutional pro- 
vision against preference to the ports of any State has clearly 
no operation in a territory. 

Cross V. Harrison *• involved the legality of the duties col- 
lected by the California de facto government between the date 
of the treaty of cession and the date when the regularly 
appointed collector of customs entered upon the duties of his 
office. It was an action brought against the de facto collector to 
recover duties paid to him under protest. The duties collected, 
as I have stated, were at the rates provided in the local 
war tari£E up to the date when news of the ratification of the 
treaty of peace reached California, and after that tirsze at the 
rates provided by the general tariff law of the United States. 
Mr. Justice Wayne, in the opinion of the court, recites at length 
the proceedings of the Polk administration in California after 
the treaty, quoting at length from the constitutional arguments 
of Secretary Buchanan to the effect that California was under a 
de facto government, succeeding the government based upon bel- 
ligerent right,and that it was part of the United States within the 

*• I Mayo 375. 

^See remark of Daniel Webster, 9 How. at p. 613. 

•• 16 How. 164. 
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meaning of the tariff clause of the Constitution. He also quotes 
Secretary Walker's ruling that the Treasury Department had 
been given no power to collect duties in Calif omia, so that their 
collection had to remain in charge of the War Department, 
which was conducting the de facto government. The court 
decided that the imposition of the regular duties, as soon as the 
fact of the cession of California became known, was rightful and 
correct; that it was perfectly proper to collect duties under the 
local war tariff until the fact of cession was known; that the 
landing of goods free of duty at any place out of a collection 
district " would be a violation of that provision in the Consti- 
tution which enjoins that all duties, imposts and excises shall 
be uniform throughout the United States"; that " the ratifica- 
tions of the treaty made California a part of the United States; 
and that as soon as it became so, the territory became subject 
to the acts which were in force to regulate foreign commerce 
with the United States, after those had ceased which had been 
instituted for its regulation as a belligerent right"; and that 
Congress has since ratified all of the acts of the de facto govern- 
ment, including those of the Collector. Counsel for the import- 
ers claimed that it had not been the practice of the United 
States to collect duties in such cases until Congress had legis- 
lated, citing the Fleming case, and also relying upon the prece- 
dents of Louisiana and Florida.*' Mr. Justice Wayne, after dis- 
cussing the latter precedents, says that " there was no interval in 
either instance where duties were not collected upon foreign 
importations, because Congress had not legislated for it to be 
done." " 

Much of the argument in Cross v. Harrison was not neces- 
sary to the decision. The case might have been disposed of by 
saying simply that Congress had ratified everything done, and 
that the constitutional question was immaterial, because the 
voluntary action of the Executive had directed precisely what 
the Constitution, if applicable, would have required. But it still 
remains true that the deliberate decision of the Polk adminis- 
tration upon this constitutional question was carefully and 
thoroughly reviewed, and fully approved, by a unanimous deci- 
sion of the Supreme Court rendered after a most elaborate 
argument, and in view of all the legislative and executive pre- 
cedents; and rendered in the case of a still unorganized terri- 
tory, which was protected by no self-operative treaty provision 

" i6 How. at pp. 174-6. 
** Id. at p. 200. 
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or statute. While such a decision is not absolutely controlling, it 
shows the weight of authority to be altogether on the side of 
those maintaining that the uniformity clause, at least, of the 
Constitution, extends propria vigore over all territory ceded to 
the United States. 

In 1868, immediately after the cession of Alaska to the 
United States, the principle of Cross v. Harrison wa& followed 
by the Treasury Department without question," and goods 
shipped from Alaska to our ports were therefore held entitled 
to admission free of duty. 

The present administration has reversed the California prece- 
dent. No judicial decision upon its action has as yet been pro- 
cured. The Board of General Appraisers, a quasi judicial 
tribunal in the Treasury Department, has written an opinion 
upon the subject, sustaining the action of the administration;^ 
but the opinion seems to me to be based upon a misunderstand- 
ing of the historical precedents, and unless a recent well known 
opinion of the Supreme Court ** is to be overruled in principle, 
the Board was altogether without jurisdiction in the premises, 
since the importers who brought the case before it had to con- 
cede for the purposes of the case, by so doing, that the Island 
of Porto Rico was a foreign country, which was the only 
question for decision. 

In discussing the application of the uniformity clause of the 
Constitution to special cases which have come up from time to 
time, where the existence of uniformity has been challenged, 
justices have used expressions in opinions to the efEect that the 
requirement of uniformity, while held by them to be geograph- 
ical in character, requires only that the rate of duty should be 
no greater in one State than in any other State, and similar 
expressions have been used by constitutional writers.** In the 
cases referred to, however, no question was raised as to the 
operation of these taxes in the territories; all duties, imposts 
and excises, on the other hand, since the beginning of our 



** Syn. Dec. Treas. Dept x868, pp. 10, so. 

MSyn. Dec. Treas. Dept, Feb. 14, 1900. No. saoiS. 

M In re Fasiett, 143 U. S. 479* 487- 

^ Income Tax Case, 5 D. C. App. at p. 431; 157 U. S. at p. $93; i Story on 
the Conttitution, % 9S7* Discrimination between States was doubtless the 
main evil aimed at, but Mr. Justice Story, who first pointed this out, also gives 
bis full endorsement to Loughborough v. Blake (g 999), and we shaU see that 
the framers of the Constitution felt under the fullest obligation to treat the 
inhabitants of the then existing territory upon an equal footing with those of 
theSUt«k 
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government, have been laid upon States and territories alike; 
and the use of the expressions which I have referred to, being 
sufficient and entirely proper so far as the disposition of the 
cases then before the courts were concerned, cannot properly 
be regarded as having any controlling influence upon a ques- 
tion not before the court.'^ "We take it to be a sound principle 
that no proposition of law can be said to be overruled by a 
court, which was not in the mind of the court when the decision 
was made."" 

Stress has been laid by some upon the fact that there are so 
many clauses in statutes and treaties extending the laws of the 
United States to newly acquired territory, and extending the 
rights of United States citizens to their inhabitants. Little 
weight can properly be attached to such clauses. It is very 
proper to insert them for greater caution, and if the absence of 
a constitutional right, unless expressly granted by law, could be 
inferred from the fact that it is common to specially recognize 
it in drafting statutes, our constitutional system would be 
thrown into considerable confusion. 

Thus much for the past precedents. So far as they go, their 
weight is against the Imperialist theory, and in favor of the 
position that Porto Rico upon April ii, 1899, became a part of 
the United States, at least enough so, to entitle it to the benefit 
of the uniformity clause of the Constitution. Let us now 
assume, however, that they will be distinguished upon the 
ground that they are sustainable upon special treaty provisions 
of those times, or upon other grounds not material to the 
present controversy. Let us then examine the questions 
raised by the Porto Rico tari£Es as original questions, uncon- 
trolled by precedents, and to be solved by an examination of 
the Constitution itself. 

It is now often said that the Constitution does not extend to 
Porto Rico. This is certainly an inaccurate form of expression. 
Neither Congress nor the Executive has any lawful power any- 
where except from the Constitution. The sovereignty of the 
United States resides in its people, not in its officials. When 
the President as Commander-in-Chief invades a foreign 
country, he is bound only by the limitations of civilized war- 
fare, but that is because the people, through the Constitution, 
have given him a power subject only to those limitations. He 

*^ Pollock V. Farmer's Loan and Trust Co., IS7 XJ. S. at pp. 574-5 and 

cited. 
"Woodruff V. Parham, 8 Wall, 123, 133. 
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conducts courts in semi-civilized countries, putting criminals 
to death without benefit of jury; but while the Bill of Rights 
does not operate there, where the sovereignty belongs to a 
foreign ruler under whose permission the courts are organized, 
the President's acceptance of that permission is by authority 
from us, speaking through the Constitution. If the flag goes 
anywhere without the Constitution, it goes unaccompanied by 
any authority from the people of the United States. 

The Constitution does extend to Porto Rico. Implied 
powers under the Constitution are the sole authority for our 
government there, and the sole authority for the taxes which 
we have paid to maintain that government. The problem to 
be solved is not whether the Constitution extends there, but 
which of its provisions are operative to restrict legislative and 
Executive action in regard to the island and its inhabitants. 

The questions thus to be solved are as follows: First, 
whether goods imported from foreign countries into Porto Rico 
can be subjected to duties for the benefit of the United States 
Treasury, at rates diflEerent from those levied upon goods 
imported from foreign countries into the States of the Union; 
second, whether goods imported from Porto Rico into the 
States of the Union can be subjected to the payment of duties 
to be covered into the Treasury of the United States; third, 
whether goods imported from the States of the Union into Porto 
Rico can be so subjected; fourth, (if the answer to the previous 
questions be in the negative), whether these various duties are 
validated by being covered into the local treasury of Porto 
Rico, instead of into the general treasury of the United States. 

The answer to the first question depends upon the construc- 
tion of the, following constitutional provision: "The Congress 
shall have power to lay and collect taxes, duties, imposts, and 
excises, to pay the debts and provide for the common defense 
and the general welfare of the United States; but all duties, 
imposts, and excises shall be uniform throughout the United 
States." The last clause of this provision is commonly called 
the " uniformity clause " of the Constitution. It will be noticed 
that the clause is not entirely independent, but a limitation 
upon the taxing power. What is the meaning of "United 
States '' in the uniformity clause ? Plainly, it seems to me, the 
same as the meaning of " United States " in the clause preced- 
ing. Whatever variation may or may not exist in the meaning 
of " United States " in other portions of the Constitution, or of 
the amendments thereto, I think that it would be an unjust 
reflection upon the draftsmen of that instrument to say that 
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they were guilty of using it twice in this paragraph with dif- 
ferent meanings. What, then, is the ** United States," through- 
out which all duties, imposts and excises shall be uniform? 
Plainly, it seems to me, the same "United States" for whose 
common defence, and for whose general welfare. Congress may 
exercise the taxing power. If Porto Rico is not so far within 
the United States that duties levied there must be uniform with 
those levied elsewhere, then it is no part of the " United States " 
which Congress may tax us to defend. The word " through- 
out " shows that the ** United States " for whose welfare tax- 
ation can be imposed, is not a mere intangible idea — a mere 
personification of the national sovereignty — ^but a geographical 
as well as a political fact; that it is something which can be 
pointed out upon a map; and I think that the map upon which 
it can be pointed out is what we hang upon our walls and call 
the map of the United States. Nor do I think that the mean- 
ing of the Constitution must now be changed, just because our 
boundaries have become too extended and too complicated to 
be conveniently shown upon a single map. 

And here I may allude to what seems to me a very singular 
misapprehension of one of the ablest of Imperialist constitu- 
tional lawyers. •• If territory annexed becomes a part of the 
United States, he asks " where is to be found the power to dis- 
pose of it," saying that it could no more be ceded to a foreign 
country than one of the States could be. I answer, first, that if 
the territorial clause of the Constitution applies to territory 
acquired since 1800, then there is an express power to dispose 
of it; second, that in any case the power to acquire territory 
implies the power to dispose of it; third, that even a portion of 
a State can be ceded to a foreign government if the State gives 
its consent that the cession be made.** This would not/ of 
course, deprive the inhabitants of the ceded district of their 
election to retain United States citizenship. 

It is an interesting fact that, while duties, imposts and 
excises are to be "uniform throughout the United States," 
direct taxes are to be " apportioned among the several States," 
thus not making it obligatory upon Congress to impose that 
class of taxes upon the territories also. This distinction was 
noticed by Chief Justice Marshall; and while holding that 

M John C. Spooner in the Senate, April 3, 1900. 

<«See Fort Leavenworth R. R. Co. y. Lowe, 114 U. S. 535, 541; Geotroy 
v. Riggs, 133 U. S. 358, 367, referring to the cession of a part of Maine to Great 
Britain in 1843, to settle a boundary dispute. 
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direct taxes might be levied in the territories at the option of 
Congress, he suggested as a reason for not having made the 
extension of every general direct tax to the territories obliga- 
tory upon Congress, that the cost of collection of such tax 
might be greater than the amount coUcted.*' 

It is altogether probable that the framers of the Constitu- 
tion had the territories in mind in the drafting of these sections. 
The Northwest Territorial Government was established by the 
Continental Congress by the famous Ordinance of July 13, 
1 787," and was known to the Constitutional Convention shortly 
thereafter. The Ordinance declared itself to be a "compact 
between the original States and the people and States in the 
said territory," " unalterable except by common consent; and it 
specially provided that the inhabitants of the territory should 
be subject to pay their share of the debts and expenses of the 
Federal Government, " to be apportioned on them by Congress, 
according to the same common rule and measure by which 
apportionments thereof shall be made on the other States." ^ 
However deficient the power of the Continental Congress to 
enter into this compact may have been, it was regarded by all 
as sacred, and was promptly confirmed by the first Congress 
under the Constitution." 

Comparison with other clauses of the Constitution tends to 
confirm the view that the " United States •* as used in the tax- 
ing clause includes the entire territory for whose defense and 
welfare the Federal Government is established, whether or not 
that territory may be within the limits of a State. The phrase 
'' citizen of the United States " appears frequently in the Con- 
stitution, and it has never been seriously doubted until of late 
that a decree of naturalization, which constitutes one a citizen 
of the United States, may be granted in a territory, and may 
thus constitute one a citizen of the United States who is not 
a citizen of any State.** The power of naturalization is also 
contained in a "uniformity clause." That this uniformity must 
prevail throughout the territories, as well as throughout the 
States, I have already shown to be the settled practical con- 
struction of the Constitution. 



*> Loaghboroagh v. Blake, 5 Wheat, at p. 323. 
•■ I Stat. 51, note; Rev. St., ed. 1878, p. 13. 
•• Ordinance of 1787, § 14. 
** Ordinance of 1787, Article IV. 
••iStot. 50. 

^ This was conceded in the Louisiana debate of 1803 by one of the admin- 
istration leaden of the Senate, the famous John Taylor of Carolina. 
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Much has been made by the Imperialists of the ruling origi- 
nating with Chief Justice Marshall," and since steadfastly- 
adhered to, that the territorial courts are not organized under 
the judiciary article of the Constitution, so that it is not neces- 
sary that their judges should hold their offices during good 
behavior. The foundation of this ruling must be found, how- 
ever, in the peculiar language of the judiciary article. That 
article does not require that all the judges of courts of the 
United States should hold office during good behavior. It pro- 
vides that the "judicial power of the United States" should 
be vested in certain courts, the tenure of whose judges should 
be as stated. It then proceeds to define this '' judicial power, "^ 
and its definition excludes a very large class of cases arising in 
the territories — such as common law and equity cases arising 
there, which are not founded upon any provision of statute or 
treaty. Evidently, therefore, the courts established by the 
judiciary article are not sufficient to give the requisite protec- 
tion to inhabitants of the territories or of the District of Colum- 
bia; and their protection must be found in the general and 
exclusive power of Congress to legislate in all their matters* 
The ruling of the Supreme Court upon this point has not been 
regarded by the majority of subsequent rulings of that court as 
excluding the territories from the protection of other clauses 
of the Constitution. 

Mainly for the above reasons, I believe that the uniformity 
clause of the Constitution should be construed to apply to 
Porto Rico, as well as to Connecticut or New York; and that what- 
ever duties are levied in New York upon goods coming from 
foreign ports should be equally levied in Porto Rico, and 
devoted to the common defence and general welfare of the 
whole United States, although they may of course be specially 
appropriated for the benefit of Porto Rico. 

If, then, Porto Rico be part of the United States within the 
uniformity clause of the Constitution, it follows that the second 
and third questions must be answered in the negative, as welt 
as the first. Duties are not uniform throughout the United 
States if they are levied upon commerce between the States 
and Porto Rico, while they are not levied upon commerce 
between the States and Arizona or Alaska. 

Even were Porto Rico no part of the United States, an article 
" imported from the United States " into the island, as the sec- 

*^ American Insurance Co. v. Canter, i Pet. 511. 
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ond section of the new law puts it, would not be dutiable. Its 
departure from our coast and arrival at the island are parts of 
a single commercial transaction. While it is an import there, 
it is an export here. By a plain and express constitutional 
prohibition, " no tax or duty shall be laid on articles exported 
from any State"; and it has been well said that "the United 
States cannot, by transferring the place of collection, change 
the character of the tax that may be levied and collected." " 

Hence the article is not taxable if it is exported from any 
State within the meaning of the prohibition. It certainly is an 
export from a State in the ordinary meaning of the English 
language, whatever kind of a dependency Porto Rico may be; 
and there is no doubt that all exports to foreign countries are 
within the prohibition. The Executive, by ruling Porto Rico 
to be a "foreign country " within the meaning of the Dingley 
Tariff Act, hence put itself in the position of violating an 
express prohibition in the Constitution of the United States 
every time that it collected these duties in Porto Rico — a pro- 
hibition which undoubtedly applied to the case, for it was the 
rights of a State, not a territory, which were infringed. 

If, however, Porto Rico is not a " foreign country," and if 
on this account the export clause is inapplicable, then it fol- 
lows, under the authorities, that Congress has not received the 
power to tax this branch of commerce. There are no decisions 
in point under the clause prohibiting Congress from taxing 
exports, but there is authority upon the clause placing a similar 
prohibition upon the States. This clause came up for examina- 
tion in 1 860 in Almy v. Calif omia,** a case involving a State tax 
a£Eecting articles exported from California to New York. It 
was objected to as a regulation of inter-State commerce and as 
a tax upon exports. So able a counsel as Judah P. Benjamin 
seems to have conceded that the articles were exported within 
the meaning of the Constitution, endeavoring to evade the pro- 
hibition by arguments immaterial here. The Supreme Court 
unanimously held them to be exports and based their decision 
upon that ground alone. In 1868 a similar question came up 
again in WoodruflE v. Parham,^** which overruled the former 
case upon the point decided (one justice strongly dissenting) 
and held that goods exported from one State to another are 

••William Lindsay in the Senate, March 9. 1900; compare Brown y. 
Maryland, la Wheat. 419, 437, 440; Woodruff v. Parham, 8 Wall. 123, 132. 
••24 How. 169. 
» 8 Wall 123. 
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not exports within the constitutional prohibition. The reason- 
ing of the court, however, is as fatal to the tax which we are 
considering as if it had sustained the Almy case. The point 
was, of course, urged, that if goods sent from one State to 
another are not "exports," then Congress has power to tax 
inter-State commerce to any extent. Mr. Justice Miller, how- 
ever, replied that Congress has no right to tax exports of any 
kind except under its right to levy "imposts"; that the word 
" imposts," as used in the Constitution, gives no right to lay 
duties on inter-State commerce; that hence "we have, in the 
power to lay duties on imports from abroad, and the prohibition 
to lay such duties on exports to other countries, the power and 
its limitations concerning imposts." '' Hence this dilemma: If 
Porto Rico is "abroad," to be ranked among "other countries," 
the tax on exports thereto is expressly forbidden. If Porto 
Rico is not "abroad," among " other countries," then the tax is 
void for lack of power. 

The fourth question still remains for examination — ^whether 
Congress has remedied any of these defects by turning the pro- 
ceeds of taxation into the local treasury of Porto Rico, to be 
expended for local purposes. 

The uniformity clause of the Constitution is in form a limi- 
tation upon the clause which grants a taxing power *' for the 
common defense, and general welfare of the United States." ^ 
Congress has an independent taxing power in the territories 
and District of Columbia, to be exercised for local purposes.^' 
Is the uniformity clause to be construed as a limitation upon this 
local power of taxation also ? I do not think that this is a 
necessary construction. If, in addition to the uniform duties, 
imposts and excises, which operate throughout what Marshall 
called " the American Empire," Congress shall impose duties 
as well as direct taxes, to be collected in the territories and 
devoted to the necessities of their government, I do not see 
that the uniformity clause is violated. The main resource of 
our territorial treasuries has always been direct taxation; but 
they thrive also upon a system of license fees upon occupations, 
which are duties or excises,^* which could not be levied by 

^> 8 Wall, at p. 132. 

^ The debts referred to in the same sentence are the debts incurred prior 
to 1789, which have long since been paid. 

^ Looghborough v. Blake, 5 Wheat. 317. 

'•SeePicklenv. Shelby County, 145 U. S. i,23-4; PoUockv. Panners* Loan 
and Trust Co.^ 157 U. S. at pp. $76-8, and cas. eit; Woodruff r. Parham. 8 
Wall. 133, 133. 
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Congress in a single State, but whose constitutionality has 
never been doubted, so far as I am aware. 

Hence I can not perceive that the five per cent, duty on 
coffee, levied in Porto Rico for local purposes, is a violation of 
the Constitution, although coffee is admitted free of duty into 
the States of the Union. The exemption of Spanish and 
English literature, however, so far as it is not shared by the 
States, seems to be unconstitutional and void; for Congress can 
not make imposts lighter in territories than in States. The 
immediate covering of the foreign import duties into the local 
treasury of the island seems to be unobjectionable. Under the 
uniformity clause they must be regarded as collected for the 
common defense and general welfare, but if they were for- 
warded to the national treasury, they could be at once appro- 
priated for Porto Rico and sent back again — a useless circuity. 

But taxation of imports from the States of the Union into 
Porto Rico is of very questionable validity, whatever be done 
with the proceeds collected, and whether or not the island be 
part of the " United States." The prohibition against taxation 
of exports is not in form a limitation upon any particular grant 
of power. It is an absolute prohibition, without exceptions. 
Now it has never been held that either Congress or a State can 
tax exports to a territory. The courts have only considered 
the cases of inter-State and foreign commerce. It is altogether 
probable that the doctrine of Mr. Justice Miller will be adhered 
to by the Supreme Court, and applied to the clause prohibiting 
the taxation of exports by Congress, although perhaps not 
absolutely impossible that the court may retrace its steps and 
apply the older doctrine. It is altogether probable, in other 
words, that the court will never apply the prohibition to inter- 
State commerce, nor yet to commerce between the States and 
the immediately contiguous territories. The restricted mean- 
ing thus given to the word, however, is based upon its common 
usage; and I think that few would ever have hesitated to say 
that goods sent to a land far beyond seas, like Alaska, Hawaii 
or Porto Rico, are exports in the narrowest sense of the word, 
and within the mischief which our forefathers sought to avert. 
Hence it seems reasonable to expect that the export trade to 
our new outlying dominions will be freed from these duties. 

There is no prohibition upon the taxation of exports from a 
territory for local purposes, and if Congress had laid an export 
tax upon goods about to be shipped from Porto Rico to our 
ports its legality might have been sustained. It may be sug- 
gested that the reasoning applied to exports from our ports into 
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Porto Rico would apply here also, and that the transference of 
the place of collection from the point of departure to that of 
arrival does not change the character of the tax. The duty is 
objectionable, however, upon another ground. When the tax 
on exports from Porto Rico is laid here, and to be paid by us, 
it is unconstitutional because there is no power to tax us for the 
local purposes of a territory. The invalidity of this provision 
of the new act seems clear and indisputable. 

Into the wisdom and morality of these taxes it is not 
the province of this article to go. Nor yet shall I consider what 
bearing any of its arguments may have upon the future of 
Hawaii, Guam, or the Philippines. Judge Baldwin has suggested 
that the Supreme Court may yet deprive us, or relieve us, of 
those islands, by ruling that the Constitution gives to Congress 
and the Executive no power to annex, either as States, ter- 
ritories, colonies or subject provinces, dominions which are no 
part of America." The establishment of such a principle would 
remove one set of questions, and substitute other questions for 
solution, as to the legal effect of our de facto occupancy; but 
many acts of our oflScers would be protected by the doctrine 
that the courts do not decide purely political questions;" and 
Congress could lawfully compensate persons injured by uncon- 
stitutional interference in trans-Pacific affairs." 

But there is one gross fallacy which should be noticed in 
closing this discussion, a fallacy which seems widespread, and 
which is applied to Porto Rico and to Oceanica alike. I refer 
to the supposition that Congress and the Executive can turn 
our Republic into an Imperial " world-power " at their discre- 
tion because to conquer or buy the earth and rule it in subjec- 
tion, is an attribute of sovereignty, and because we have no 
smaller degree of sovereignty than the greatest of European 
colonizing nations. It is very true that we have every power of 
sovereignty in the highest degree — that we have power to 
establish for ourselves the colonial system of Rome or England, 
the domestic institutions of Spain or Russia, the religion of 
Thibet or Sulu. But we have not necessarily delegated these 
powers to our present rulers; and whatever powers we have not 
delegated to them, or to the State Governments, we have 
reserved for ourselves. 



'• 12 Harvard Law Review 409. 

'•Jones v. United States, 137 U. S. 2x2; In re Cooper, 143 U. S. 503. 

" United SUtes v. Realty Co., 163 U. S. 427, 43a-4. 440. 
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The Constitution was not made so flexible as to permit of 
the exercise by government officials, without a new appeal to 
the people, either of powers expressly denied or of powers 
neither expressly nor impliedly granted. We, the People, act- 
ing in the prescribed form, may tax exports, attaint unpopular 
politicians, grant titles of nobility, or establish empires in the 
South Seas. I do not understand that our rulers can do any of 
these things without consulting us; and if they wish to do them, 
they must secure the approval of two-thirds of our representa- 
tives in each House of Congress, and then secure the assent of at 
least thirty-four States, either by application to their Legisla- 
tures or by direct appeal to their voters; for Congress may call 
together State Conventions if it pleases. Whenever our rulers 
are supported by the American people with sufficient unanim- 
ity to justify such very grave as well as novel steps as are now 
being taken, it ought to be possible to obtain an amendment to 
the Constitution without the slightest delay. 

Edward B. Whitney. 
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RAILROAD MORTGAGES — PREFERENCE OF MATERIAL MEN. 

The present number of the Supreme Court Reporter (20 Sup. 
Ct.9 No. 8) contains in the two cases of Southern Railway Co. v. 
Carnegie Steel Co., Limited, p. 347, and Lackawanna Iron & Coal Co. 
V. Farmers' Loan & Trust Co., p. 363, a valuable exposition of the 
law as to the preference that claims against the current income of a 
railroad have over a mortgage debt. In the Carnegie Steel Co. case 
a claim for steel rails furnished eleven months prior to the ajqxHnt- 
ment of a receivership over the railroad, the rails being necessary 
to keep the road in running order, was given preference over the 
claims of mortgage creditors. The law as to this was settled in the 
case of Fosdick v. Schall, 99 U. S. 235, on grounds so logical and 
eminently just that its authority is unquestionable. But in the pres- 
ent case the time limit of six months, the extreme time yet set within 
which claims must be created in order to acquire this preference, is 
broken in upon for the first time. Turner v. Indianapolis, 8 Biss. 
(U. S.) 315. The principle of Fosdick v. SchaU is that certain claims 
are of such a nature that the creditors look to the current earnings 
of the road for their payment. Current earnings are matters of at 
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least yearly compilation. It would seem therefore that the eleven 
months allowed in the present case is about the limit within which 
such claims can be created and priority given to them. Debts older 
than this raise at least the presumption that they rely more upon the 
general credit of the company for satisfaction than upon the current 
expenses. When such is the case the principles olFosdick v. SchaU 
hardly apply. Thomas v. Peoria R. R., 36 Fed. 808. The principles 
to be drawn from the present decisions of the Supreme Court seem 
to be briefly these : In order to give preference to the claims of 
material men over mortgage creditors (i) such claims must be 
created within some limited time to be settled by the circumstances 
of each case ; (2) they must be against the current earnings of the 
road, not against its general credit; (3) they must not be secured 
by collateral security ; (4) they must be for such repairs to the road 
as are requu*ed to put it in safe condition, and not so extensive as to 
amount to practical reconstruction; (5) they must be for a special 
kind of material and labor. These principles shotdd be kept clearly 
in mind, for some State courts have gone so far as to say that almost 
every claim of material men against a railroad must be paid before 
the mortgagee. Such a decision is undoubtedly wrong, not only 
being unjust to him who has lent the railroad his money, but also 
giving a greater security to some creditors than they deserve. The 
principle of Fosdick v. SchaU is undoubtedly good law within the 
limits that seemed well established pricwr to this Carnegie Steel Co. 
case, and while the change made by this case seems proper and just» 
a limit has now been reached by this decision which it would seem 
can not be overstepped with impunity. 

ENGAGEMENT TO MARRY, A STATUS — ^STATUTE OF FRAUDS. 

The authorities are united in distinguishing marriage from 
ordinary civil contracts, declaring it the most prominent of that 
class of contractual relationships, each of which is termed a status ; 
Schouler Dom. Rel., sec 13. Nevertheless is not the agreement to 
enter into this status at a future time in itself simply an executory 
agreement, the peculiar properties of the marriage relationship not 
attaching until the executory contract is consummated and the legal 
status brought into being? There are many authorities to this effect, 
declaring that an agreement to marry is affected by the various 
rules and regulations which govern any contract, and if the promise 
is not to be performed within one year it falls within the fourth 
section of the Statute of Frauds, requiring such contracts to be in 
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writing. UUman v. Meyer, lo Fed. 241 ; Nichols v. Weaver, 7 Kans. 
373. Confusion has arisen, in cases which apparently are at variance 
with these authorities, by a failure to distinguish between an agree- 
ment to marry at a certain time and a promise to marry within such 
time. In the latter case the agreement may be performed at any 
time ; hence^ it does not fall within the provision of the statute re- 
specting agreements which are not to be performed within a certain 
time. Lawrence v. Cooke, 56 Me. 193 ; Linscott v. Mclntire, 15 Me. 
201. 

In the recent case of Lewis v. Tapman, 45 Atl. Rep. 459 (MA), 
the court recognizes the above distinctions, but still declares that 
the agreement to marry, not to be performed within a year, is not 
affected by the fourth section of the Statute of Frauds. Chief Justice 
McSherry, writing the (pinion of the court, associates the nature of 
an engagement so intimately with that of marriage that he attributes 
to the former the peculiarities of a status, such as marriage itsdf 
possesses. It is d^cult to see how the authorities support this 
])Osition. The leading cases opposing the necessity of a writing 
to evidence an agreement to marry not to be performed within a 
year, are, first, the case of Brick v. Flannigan, 36 Hun. (N. Y.) 52, 
which takes such position for the reason that the title to the New 
York Statute of Frauds clearly indicates that it is to apply only to 
goods, chattels and things in action; and, second, the case of 
Blackman v. Mann, 85 111. 222, which announces the more difficult 
doctrine of a continuing contract, by which it is considered that so 
long as the parties exchange the various attentions incident to an 
engagement, so long do they each continually promise the other 
to consummate the marriage at the specified time. But if these 
attentions cease, and if the date of marriage is further removed 
from such time than a year, the statute applies. This is suggested 
in the same case which announces the rule. 

Hence, the case under consideration is cleariy a new step in the 
direction of elevating the importance of an engagement to marry, 
giving it such attributes of a status that under no circumstances 
does the fourth section of the Statute of Frauds apply. The court 
founds its conclusion also on the doctrine that there was no civil 
action for the breach of a promise to marry when the Statute of 
Frauds was passed, hence the statute does not apply to such agree- 
ments. But in this connection it must be remembered that numer- 
ous contractual remedies have been granted since the passage of that 
statute, which then were denied ; and that each has been brought 
to the test of the statute's provisions. Derby v. Phelps, 2 N. H. 515. 
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INJURY TO UNBORN CHILD— ITS RIGHT TO SUE. 

In the fall term of the Superior Court of Hartford County, 
Conn., Roraback, J., decided that an infant could not maintain an 
action for injuries received while in "ventre sa mere." We find the 
same point decided in the same way in AUaire v. St Luke's Hospital, 
56 N. E. Rep. 638, Boggs, J., dissenting. We infer that the court 
makes no distinction between injuries arising from negligence or 
intention, by the mother or third parties ; or resulting from wrongful 
act of one having notice of its existence and paid for its care, and 
one who has no knowledge of its existence whatever. The reasons 
given are that the infant in its prenatal stage is "pars viscerum 
matris;" and that no precedent can be shown to support this 
tmheard-of action. 

The two prior cases against the infant's right to sue are differ- 
entiated from the present one, in that, Dietrich v. Inhabitants of 
Northampton, 138 Mass. 14 (decided in 1884), was an action by the 
administrator 'for a child prematurely bom and dying immediately, 
while the infant here survived ; and that in Walker v. Railway Co., 
28 L. R. A. (decided in J891), the ground of the decision was the 
lack of notice on the part of the railway company of the child's 
existence; the defendants here knowing the mother to be enceinte 
and receiving pay for care of mother and child. 

At the earliest common law the infant was "pars viscerum 
matris" merely. But the rule of the civil law considering it as in 
esse for all beneficial purposes soon softened the rigor of the com- 
mon law. The infant could take by devise and under the statute 
of distributions ; could be vouched on a recovery, be an execution, 
and have an injunction lie in its favor. HeUerson v. Woodford, 4 
Ves. 227. In this case Bullor, J., asked: "Why should not chil- 
dren in ventre sa mere be considered as generally in existence? 
They are entitled to all the privileges of other persons." As to 
property rights this principle is undisputed. Is there sufficient rea- 
son to keep it from including actions of tort? 

In Walker v. Railway Co., cited supra, which contains the learn- 
ing on this subject, the chief justice was non-committal, the others 
against this right. In arguing against it, O'Brien, Asst. J., puts 
very forcibly the impossibility of proof, and the danger of making 
« lusus scientia" out of " lusus naturae" in a court of law. There 
is force in this, but not enough, we submit, to justify depriving an 
infant of his action, where he can show the causal connection, 
merely because of the difficulty of proof in general. Were a 
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doctor deliberately and with malice, to put out the eyes oi an unborn 
infant, should not the in&mt, if it survives, have its action? Its 
injury is the mother's only by a fiction of the law^— perhaps the 
mother could only sue for loss of services ; a loss insignificant com- 
pared to the infant's loss of his eyes. The loss is peculiarly his, and 
will have to be bom by him while he lives, so there seems no good 
reason why in such a case it should not recover frcxn the wrong 
doer. 

It is true there is no precedent. As such occurrences are not 
infrequent, as observed by O'Brien, Asst. J., in Walker v. Railway 
Co.; this bears against the right, but not, we think, conclusively. 
"Precedents," says Mansfield, J., "were to illustrate principles <md 
give them fixed certainty." While there is no precedent, the civil 
law rule considering the in&nt as ''in esse" when it was for its 
benefit to do so, is a living principle in our law to-day, and there 
seems to be no such distinction between rights of property and 
rights to actions of tort, to admit the infant to one and exclude it 
from the other. Under Lord Campbell's and similar acts, an infant 
"in ventre sa mere" can sue for the death of its relative that took 
place while it was yet unborn. The George v. Richard, L. R. 3 Adm. 
& Ecc. 466; Nelson v. Galveston R. R, 78 Tex. 62. 

Although the Illinois court did not consider the argument by 
analogy of O'Brien, C. J., in Walker v. Railway, cited supra, and 
although the learned chief justice left it "an open question," his 
reasoning seems very convincing. It is undisputed that the State 
can punish as murder or manslaughter a wilful injury to an unborn 
infant, that results in death after parturition has taken place and its 
independent existence has begun. Now, if all crimes are also private 
wrongs, affecting the individual and also the State, 4 Black. 6, the 
infant has suffered a private wrcxig. Is it any less a private wrong 
if instead of being killed the infant was crippled for life? There 
seems no cogent reason for giving to an infant for purposes of right- 
ing public wrongs a status that is to be denied it when seeking 
redress for its private wrongs. 

If this right is given, it is clear that it should be restricted. In 
the early period of gestation, as remarked by Boggs, J., in the pres- 
ent case, the infant may well be considered as "pars viscerum 
matris." But when the foetus reaches a stage, where, if the mother 
should die, it might live, as was the case in AUaire v. St, Luke's 
Hospital, justice might best be subserved by giving the infant his 
action. 
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Bankkuptcy— Jurisdiction— Suits by Teustbb— In rb Hammond, 98 Fed. 
845.— Within four months of filing of petition in bankruptcy, a creditor at^ 
tached property of bankrupt's wife, she not having filed certificate making 
her a feme sole trader. The trustee in bankruptcy instituted proceedings for 
the recovery of said property. Held^ that it was within the jurisdiction of the 
District Court to compel such surrender. 

As the attachment was in connection with proceedings in bankruptcy, the 
presuniption would be in favor of Federal Court jurisdiction under the act of 
'08, and the weight of authori^ seems to sustain the decision reached. In re 
Francis- Valentine Co., 94 Fed. 793. The attachment was through the State 
Courts, and hence there may be grounds for disputing the junsmction of Uie 
District Court, as was held in the majority opinion of In re Abraham, 93 
Fed. 767. 

Bankruptcy— Jurisdiction— Surrs by Trustsbs, 99 Fed. 546.— The trustee 
in bankruptcy brought a bill in equity to set aside a sale of goods to the 
defendants, as being fraudulent to creditors. The suit was brought in the 
District Court, and, relying upon a clause in the Banks Act, 1898, g 23 b, pro- 
viding that *' suits by the trustee shall only be brought in the courts where the 
bankrupt might have brought them,** the respondents demurred to the bill on 
the ground that the District Court lacked jurisdiction. Held, that the court 
bad jurisdiction. 

The decisions of the courts upon this question have been far from uniform. 
The section of the Banks Act quoted above, however, was simply a limitation 
of the jurisdiction of the Circuit Courts. It does not affect the jurisdiction in 
bankruptcy conferred upon the District Court in other dauses of the Act Ik 
re Sievers, 91 Fed. 306; Carter v. Hobbs, 93 Fed. 594. As regards State 
courts, this decision is not to be taken as a limitation of their junsdiction in 
suits broufi[ht bv trustees in bankruptcy, but the court taking cognisance of the 
case first snail nave final and conclusive disposition of it. Woolridge v. Mc^ 
Kenna, 8 Fed. 650; In re Bruss, Ritter Co,, i Nat Banks, N. 58, 90 Fed. 
651. 

Carribrs- Baooaob^Commsroal Travblbr—Samplbs— Extra Compbm- 
SATiON— Trimblb V. Nbw York Cbnt. AMD H. R. R. Co., 56 N. E. 53a (N. Y.). 
^Held, that where a baggageman received a trunk from a traveling salesman 
for transportation, making extra charge for overweight, the company could 
not escape liability for its loss on the ground that the baggageman had no 
authority to check the baggage in violation of a rule of the company against 
checking baggage of this class without the signing of a release of liability by 
the shipper. Parker, C. J., and O'Brien and Landon, J. J., dissenting. 

The question raised in this case is, whether the baggajD;eman had knowl- 
edge of the contents of the trunk when he checked it Since he asked no 
questions the presumption is against him. If anything is delivered to a person 
to be carried it is the duty of the person receiving it to ask such questions 
about it as may be necessary, or he is bound to carry the p«rcef as it is. 
Walker y,/acison, 10 M. & w. 168. O'Brien, J., in a dissenting opinion, 
holds that the baggageman had no knowledge of the contents of tne trunk, 
except from its appearance, which does not constitute knowledge, and thero- 
f ore the compcmy should not be held liable. 
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Common Carribes— Contract LncrriNo Liability— Jennings v. Smith, 99 
Fed. 189 (111.).— Plaintiff, with full knowledge of facts, signed a contract pro- 
viding that in consideration of a lower rate of freight, his recovery in case of 
damage should be limited to $100.00 for each horse shipped. Held, notwith- 
standing an Illinois statute to the contrary, that the contract was binding on 
the shipper. 

The opinion in this case is by no means dear and would seem at first 
glance to be at variance with the rule laid down by the Supreme Court in the 
leading case of A^. K. C. i?. R, Co, v. Lockwood, 17 Wallace 357 (1873). In 
Liverpool 6^ G. W, Steam Co. v. Pkentx Ins. Co., 129 U. S. 397(1888), the 
case on which the judge bases his opinion. Hart v. R. R. Co., iia U. S. 331 
(1884), is approved as being in accordance with the Lockwood case. How- 
ever, here the common carrier is not denying its liability for loss resulting 
from the negligence of its servants, but merely limiting the amount of such 
liability. In view of the fact that Uie common carrier and the individual are 
by no means on an eoual footine, to prevent a dangerous extension of this 
exception, the reasonableness of Sie exemption must always be the criterion. 
In New York State, however, a contrary doctrine has long since been estab- 
lished, and the carrier can exempt itself from every claim of damages, even 
though same be occasioned through fault on its part, provided that the con- 
tract of transportation fairly embodies such exceptions. Piatt sburz v. Erie 
R. R. Co., 43 N. Y. 123 

Carribrs— Prkb Transportation— CoNSTmrnoNAL Law— Atchison, T. 
ft S. P. Ry. Co. v. Campbbll, 59 Pac. 1051 (Kan.).— ^//^, that the statute 
(Chap. 167, Laws 1897) requiring railroad companies to furnish free transpor- 
tation to a drover accompanying a car of stock, at the usual price of shipment, 
to and from his destination, is a deprivation of property without due process 
of law and unconstitutional under the fourteenth amendment of the Pederal 
Constitution. 

While it is well settled that the Legislature has a certain control over 
rates, the extent of this control has not been so well settled. This is an extreme 
attempt, but the opinion is sustained on the principle of Railroad Co. v. Smith, 
173 U. S. 684, 19 Sup. Ct 685, in its reversal of 73 N. W. 328 (Mich.). See also 
cases cited in note to Winchester v. L. Turnp. Road Co. v. Crorton, 33 L. 
R. A. 177 (Ky.) 

Carriers— Injury of Passbngbr at Station— Continuanci of Relation— 
Chbsaprakx & O. R. Co. v. King, 99 Ped. 251 (Ky.).— Passenger, having 
properly left train at a place where it was necessary to cross intervening 
tracks in order to reach a public road, was injured in crossing such tracks. 
Held, that company was liable, as there was an implied agreement not to 
make such exit unnecessarily dangerous. 

Many jurisdictions hold it to be negligence per se if a traveler fail to look 
and listen before crossing a track. R. K. Co. v. Houston, 95 Ped. 697. But 
in this case it is held that the person using the means of egress provided by 
the company was still a passenger, and, as such, while not excuMd ^m aU 
care, was nevertheless entitled to expect a high degree of care on the part of 
the carrier. The question of passenger's negligence is usually one of &ct for 
the jury. Graven v. MacLeod, 9a Fed. 846. 

Carriers- Passbngbr Elevators- Nbgugbncb— Owner's Liabiuty— 
Griffen v. Manice, 6a N. Y. Sup. 364.— The plaintiff sues, as administratrix, 
to recover damages for death of her husband, which she claims was caused by 
the negligence of defendant The decedent was killed by the falling of some 
weights attached to certain cables intended to be used in operating an elevator 
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in defendant's office building. Plaintiff claims that defendant was negligent 
in not haying the elevator properly inspected and kept in a safe condition. 
Jfe/d, that defendant was liable for negligence. 

The court decided this case entirely on the ground that the owner of an 
elevator is a carrier of passengers, and as such, is under obligations to use the 
utmost care and dilieence in providing and maintaining safe and suitable 
appliances. MiickelT v. Marker^ 6a Fed. Rep. 139; Hartford Deposit Co. 
V. Sol lit t, 173 111. 333. The same degree of care is not necessary with refer- 
ence to the surroundines and other structure forming a part of the elevator 
plant McGnllv, Buuding Co, , 153 N. Y. 371 When accident occurs through 
the giving way of some portion of the machinery or appliances by which tibe 
passenger is carried, in absence of rebuttal testimony offered by carrier^ 
plaintiff is held to have made out 9^ prima facie case, establishing the negli- 
gence of carrier, and entitling him to recover. Amer, and Eng, Ency, of Law 
(new ed.), vol. 10, page 948; Treadwell v. IVM/tier, 80 Cal. 574; Cfooasell v. 
Taylor, 41 Minn. 307. 

CAuaKRS— Wrongful Ejection of Passrngbrs— Liabiuty— Louisvillk 
H. A St. L. Ry. Co. v. Jopun, 55 S. W. 306 (Ky.).— In this case the appellee 
had purchased a ticket on appellant's line, and lost it out of the car window 
just as the train started. He offered to pay the conductor his ticket fare, 
which the conductor accepted. Shortly afterward the conductor came back 
and demanded the train fare, an additional sum which companies are allowed 
to charge those who travel with no ticket Appellee refused to pay this sum 
and was ejected from the car by the conductor in a lonesome spot Held^ 
that he could recover. 

The conductor has no right to eject a passenger after having received, as 
satisfactory, his ticket fare. W ar dwell v, Chicago, etc., Ry, Co,, 56 Minn. 
514. It is a well established rule that if a ticket m lost and the owner refuse 
to pay the fare, he may be summarily ejected. But in this case the conductor 
having accepted the ticket fare, is precluded from demanding the residue. It 
may m distmguished from that line of cases where the conductor, having dis- 
covered his mistake, is allowed to demand the remainder. IVardwell v., 
Chicago, etc, Ry, Co, (supra). In this case no discovery of a mistake is 

Chattel Mortgages— Advances to *' Cropper "—Tenancy in Common— 
McNisL V. Ryder, 81 N. W. 830 (Minn.).— This was a contract for the cultiva^ 
tion of a farm on shares, by the terms of which the landlord reserved the 
title to the cropper's share of the crops raised, as security for advances made 
to him. Held, that the parties thereto, until division, were tenants in com- 
mon of the crops, and that the contract was in legal effect a chattel mortgage, 
and was required to be filed on record, as against creditors and subsequent 
bona fide purchasers. 

There is some diversity of opinion in other jurisdictions over this ques- 
tion. See note 1, % A, &* E, Encf. of L,(26, ed.} 333; but the weight of author- 
ity seems to be that the legal title, control and possession of the crops shall 
remain in the owner of the land until the cropper has fully performed, and 
until there has been a division of the crops, the reservation or contract does 
not operate merely as a mortgage to secure the landlord, but the title of the 
entire crop is in him, and it can neither be sold by the tenant, nor levied on by 
his creditors. Z A. &* E, Encycl, of L, (3d ed.) 333-335, and cases cited. 

Checks— Operation— Transfer of Tttlb— Rickert v. Suddard kt al.» 
56 N. B. 344 (111.).— The Mechanics and Traders Savings, Loan& Building Asso- 
ciation gave to Mabel T. Rickert, upon her withdrawal from the association, a 
check on the American Exchange National Bank of Chicago, where the associ- 
ation had stifficient funds to meet it Before presentation of the check the 
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State Auditor took charge of the affairs of the association, including the money 
in the bank. Held, that plainti£E was entitled to the full amount of the check, 
though the association was insolvent at the time it was given. 

The doctrine that is sustained by the weight of authority in the United 
States, is that an tmaocepted check drawn in the ordinary form, not describing 
any particular fund, or using words of transfer of the whole or any part of any 
amount standing to the credit of the drawer, does not amount to an assignment 
at law or in equity of the money to the credit of the holder. Harrison v. 
Wright^ loo Ind. 515; Lunt v. Bank of North America, 49 Barb. (N. Y.) 
SSI. Some States hold that the giving of a check transfers to its holder the 
title to so much of the money in the bank as the check calls for. Choutiou 
it al, V. Rousi, 56 Mo. 65. Under the Negotiable Instruments Act, now in 
force in New York, Connecticut, Massachusetts and some other states, a check 
of itself does not operate as an assignment of any part of the funds to the 
credit of the drawer with the bank, and the bank is not liable to the holder, 
unless and until it accepts or certifies the check. 

CoNsrrrvTioNAL Law— Departmemt Stores— Poucb Power— Taxation- 
Statutes— VALiDrrv— State EX REL. Wyatt v. Ashbrook ET AL., 55 S. W. 
637 (Mo.).— An act passed in Missouri in 1899, known as " The Anti-Depart- 
ment Store Act,*' divided merchandise into a certain number of classes, and 
prohibited any person, firm or corporation, in towns of 50,000 inhabitants or 
more and employing fifteen or more clerks, from selling goods of more than 
one class without first paying a special tax of not more than $500 or less than 
$300, to be determined by the difiEerent commissioners for each city. Held, to 
be unconstitutionaL 

Such an act is not a proper police regulation, so it contravenes the Consti- 
tutional provision which vests tne taxing iK>wer for municipal purposes in the 
municipal corporations under authority of the General Assembly. It also 
violates the Constitutional provision that all taxes for public purposes shall be 
uniform on the same class <tt subjects within the limits of the authority levy- 
ing the tax, and that all taxes shall be levied and collected by a general law. It 
is aimed directly at department stores in large cities, and as such is distinctl> 
class legislation. State v. Trenton, 42 N. J. L. 486. 

Contributory Neguoence— Street Repairs- Tatje v. Prawley, 27 South. 
Rep. 339 (La.).— Defendant contracted with the City of New Orleans to re-ar- 
range the glittering on a certain street, protecting public safety with lights, 
etc A hole of three feet in the gutter was left without light or boarding over, 
into which defendant fell when running for a car at night Held, no recovery. 

While the court virtually concedes the negligence of the defendent, it fur- 
ther announces that a man running for a car at night is necessarily so intent 
on catching the car that he does not take proper care of where he is going, 
hence finds plaintiff guilty of contributory negligence. Judge Blanchara dis- 
sents, but writes no opinion. See Mahan v. Everett, 50 La. Am. 1167. 

Ck>RPORATioN8— Dividends— Trust Funds— Hunt v. O'Shea, 45 AtL Rep. 
480 (N. H.).— Suit is brought against defendant as assignee of an insolvent 
company for a dividend declared some time before its insolvency on stock held 
by plaintiff, but which dividend was not collected. Held, a recovery may be 
had only on a basis with other creditors. 

A dividend declared by a corporation is not a trust fund for the stockhold- 
ers' benefit, but a debt from the corporation to them. Lowne v. Ins, Co., 6 
Paiffe 483, 1 Mor. Priv. 0>rp., g 445. However, if the company had set funds 
asi& to pay the dividend a trust would have resulted, and the plaintiff would 
have recovered the entire dividend. King et al. v. R. R. Co., 39 N. J. L. 8a. 
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Corporation— Organization— Liability of Stockholdbrs as Co-part- 
NBR8— Slocum v. Hbad bt al.» 8i N. W. 673 (Wis.).— Defendants claim that 
they are a corporation, incorporated under Chapter 113, Laws of 1874, to carry 
on a general banking business. They had failed to comply with all the statu- 
tory requirements, but had by the manner in which they had carried on their 
business and by their intent become a corporation de facto. Plaintiff sues to 
recover a sum of money deposited with defendants, and seeks to hold the 
stockholders liable as co-partners on the ground that defendant's cashier had 
informed plaintiff that defendants were partners. Hild, that on the evidence 
defendants were liable as partners. 

In general one who contracts with a corporation as such is estopped from 
denying its corporate existence, or the regularity of its organisation. Amir, 
andEng, Ency. of Law (old ed.) Vol. 4, p. \^\Johtison v. Gibson, 78 Ind. 282; 
Chubb V. Upton, 95 U. S. 666. But where plaintiff had dealt with an agent, 
and was apparently iniorant that the principals even claimed to be a corpora- 
tion, they were held fiable as partners. Mar On v. Fewell, 79 Mo. 401. 

Damaobs— Mbntal Anguish— Brbach of Contract— Jonbs v. Tbxas and 
N. O. Ry. Co., 55 S. W. 371 (Tez.).— Plaintiff sued on a breach of contract for 
damages for mental suffering and loss of time sustained by reason of defend- 
ant's agent's negligence in not stopping a train. Held, he could not recover, 
his anxiety and circumstances not being known to the station agent 

Some courts have held that damages for mental anguish cannot be recov- 
ered unless connected with bodily pain. Tripp v. St. Louis, etc., Ry. Co., 74 
Mo. 147; Spokn V. Missouri Pac. Ry. Co., 116 Mo. 617. Others, and this seems 
the better rule, hold that mental suffering, though not sufficient per s6 to sup- 
port an action, may constitute an element of damages when it results from an 
miury sufficient to give rise to au action. Stretry v. Chicago, etc., Ry. Co., 73 
Wis. 147; Missouri Pac. Ry. Co. v. Kaiser, 82 Tex. 144; Sedgwich on Dam- 
ages, § 44. There seems to have been a sufficient injury in this case to give 
nse to an action, since for a failure to carry, a passenger can recover for the 
actual loss sustained by him Indianapolis, etc., Ry. Co. v. Birney, 71 111. 391; 
But the courts have always held that only such damages for a breach of con- 
tract are recoverable as are reasonably within the contemplation of the parties 
when the contract was entered into. Burton v. Pinherton, L. R. 2 Exch. 340: 
IValrath v. Whittehitid, 26 Kan. 482. The station agent not being informed 
by the plaintiff that it was necessary for him to take Uiat train, or what dam- 
ages he would sustain if he did not take it, the court properly held that there 
could be no recovery for mental suffering incurred by the agent's ignorance. 

DURBSS- AvOIDANCB OF CONTRACTS- JaBOBR V. KoBNIO, 62 N. Y., Sup. 

803.^ Where plaintiff paid money to defendant equal in amount to a sum stolen 
by her husband under threat chC prosecution in case of non-payment, held, 
duress, and money so paid recoverable. See discussion of Banh v. Cox, imme- 
diately following. 

DuRBss—MoRTGAGBS— National Bank of Rbpubuc of Nbw York v. Cox, 
62 N. Y., Sup. 314.— Action brought to foreclose a mortgage alleged to have 
been made by defendant. Defendant's son had forged checks on plaintiff 
bank, using name of one Minor. Minor had sued bank to recover amount of 
forged cheeks. Defendant claims that she was induced to execute the mort- 
gage by promises that the bank and Minor would not prosecute her son if she 
executed the mortgage. These promises and threats were made to her before 
one Fisher, who claimed that he had made the arrangements with the bank 
and Minor. Held, that mortgage was executed under duress and was void- 
able, though the bank had never authorised the statements. 
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This case resembles /a^/r v. Koinig^ just preceding, and both toother 
would seem to clearly settle the present law of New York on the subject of 
duress. Wheiher it is duress per tninas to threaten to do what one has a legal 
right to do, namely, to prosecute for a criminal act, is not definitely settled by 
the decisions. On the one hand some jurisdictions hold that threats to coerce 
the undoing of an act of which the partv has been guilty are not threats of 
unlawful imprisonment Cf. Thorny, Pinkkamy 84 Me. 103; Knapp v. Hyde, 
60 Barb. (N. Y.) 80. Other jurisdictions, however, hold that such threat is of 
unlawful imprisonment when made for the sole purpose of inducing the exe- 
cution of a contract or conveyance, even though the party was guilty of the 
charge for which prosecution was threatened* Cf. Morse v. Woodwortk, 155 
Mass. 335. This is also the later view of the New York courts. Cf. Schoener 
V. Ttssner, 107 N. Y. iii; Adams v. Bank, 116 N. Y. 606; faeger v. Koenigy 
62 N. Y., Sup. 803, supra. 

Eminent Domain— Improvxmbnts on Right of Way— St. Louis K. & S. 
W. R. Co. V. Tryce bt al., 59 Pac. 1040 (Kan.).— A railroad company obtained 
deeds for mortgaged land and built its road thereon. The mortage being 
foreclosed, the railroad company instituted condemnation proceedings against 
the new owner. Held, that improvements placed upon the land by the rail- 
road and necessary to the operation of the road, are trade fixtures and not 
accessories of the land to which they are attached, and are not to be recovered 
for when the land is condemned. 

This case overrules Briggs v. Railroad Co,, 43 Pac. 1131, 56 Kan. 506^ 
which held that the improvements became real property and might be recovered 
for by the owner of the land when condemned oy the railroad. The result 
reached in the present case undoubtedly accords with the weight of authority 
as to what may be recovered for. Am. Eng, Ency. of Law (2d ed.) 10-1159; 
Ellis V. Rock Island, etc., H. Co . 125 111. 82, and cases dted in opinion under 
review. The difficulty of the courts in reaching this result has been m deter- 
mining the character of the improvements. The road-bed, rails, depots, etc., 
were held real property in Farmers^ Loan and Trust Co. v. Hendrickson, 25 
Barb. 493; personal chattels, in Albion River R. Co. v. Hesser, 48 CaL 435. 
This opinion and Northern Cent. R. Co, v. Canton Co,, 30 Md. 347, solve this 
difficulty by classing them as trade fixtures. 

EviDBNCB— Admission— RsvB&siBLB Error— Drury v. Tbrritory, 60 Pac. 
loi (Okla.)i— ^^/</, where illegal and incompetent evidence has be^n permitted 
to go to the jury and subsequently they are directed to disregard it, if the illegal 
evidence were of such a character as would ordinarily create such a prejudice 
against the defendant as was reasonably calculated to make a fixed impression 
on the minds of the jury, and influence their verdict, and the court is unable 
to say, on an examination of the whole case, that such evidence did not affect 
the verdict, there is reversible error. 

This is a modification of the rule laid down in Pa. Co. v. Roy, 102 U. S. 
451, that a subsequent withdrawal from the jury cancels the admission of 
improper evidence. Throckmorton v. Holt^ 12 App. D. C. 451. The rule is 
well established in the United States Courts. The jury are presumed to fol- 
low the instruction of the court and disregard improper evidence. Anthony v. 
Travis, 148 Mass. 513; Smith v. Whitman, 6 Allen 502. The rule of this case 
is substantially in accord with Wersebey, Broadway &* S. A. R, Co,, i Misc. 
Rep. (N. Y.), 472; City 0/ Chicago v. Brennan, 61 111. App. 247; Taylor y. 
Adams, 94 Mich. 106. See also Enc. PI. 6^ Prcu, ^560. 

Evidxncb— Exclamations of Pain— Admissibiutt— Jackson v. Missouri 
K. &. T. Ry. Co. 55 S. W. 376 (Texas).— Plaintiff having been injured while 
working in a sand pit, through the negligence of the defendant, sought to 
introduoe evidence of his exclamations of pain uttered after suit had been 
brought. Held, they were admissible. 
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Such exclamations as are natural and spontaneous utterances caused by 
present pain, are competent testimony. Fay v. Harlan^ laS Mass. 344; 
Wheeler v. Railway Co., 43 S. W. 876. They are part of the res jestae and 
not hearsay evidence. Under proper circumstances, they are admissible, 
even after suit has been instituted. Ay. Co, v. Newell, 104 Ind. 264; Quaife v. 
Ry, Co., ^ N. W. 658. Greenleaf on Evidence: "The mere fact that a suit 
was pendmg would not exclude such testimony.*' i Chreen, § 626. 

Fraudulent Convsyancxs^Hombstbad— Transfer to Wife— Kettle- 
SCHLAGBR V. Perrick, 8i N. W. 889 (S. D.).— A transfer of the homestead 
from the defendant to his wife, was made to prevent creditors from subjecting 
the premises to the satisfaction of their claims. Seven years afterwards the 
defendant removed to a new homestead, and an action was then brought by a 
judgment creditor to set the deed aside as fraudulent Held, that the deed of 
conveyance did not pass title, but was colorable only, and should be set aside, 
as the mere contrivance of a dishonest debtor; 60 Texas 139. 

The rule in some jurisdictions is that such a conveyance, whether made to 
defraud creditors or not. would still be valid, as such property cannot be sub- 
ject to a fraudulent conveyance, for the reason that the rights of no creditor 
can be prejudiced by it. Patten v. Smith, 4 Conn. 450; Bump on Fraud, Con. 
p. 268; DeutMerv. Bell, 11 Wis. 114. 

GiFT^DsPosiT IN Bank— Peninsular Sav. Bank v. Wineman et al., 81 
N. W. 1091 (Mich.).— Where a husband deposited money in a bank to his 
wife's credit, and a pass book was issued in her name, the wife not knowing 
that the money was deposited to her credit until after her husband's death, 
held^ in the absence of acts and declarations indicating an intention to donate 
the fund, it did not constitute a gift. Broderick v. Bank, 109 Mass. 149; 
Sherman v. Bank, 138 Mass. 581; contra, Howard v. Bank, 40 Vt 597. 

Injunction— Grounds— Threatening Suits for Infringement of Patent 
—A. B. Farquahar Co., Ltd., v. National Harrow Co.. 99 Fed. 160 (N. J.). 
— ^The owner of a patent sent out circulars saying that complainant infringes 
such patent, that complainant is not financially responsible, and that the re- 
cipients will be subjected to suit if they continue to handle the infringement. 
Held, that a court of equity will not enjoin the sending out of such cir- 
culars. 

The English courts have generally granted an injunction to restrain libel- 
lous publications against the business of another. The current of American 
decisions has been the other way on the ground of there being an adequate 
remedy at law for the alleged libel. It wilTbe seen that this case is at variance 
with Adriance, Piatt &* Co. v. Nat. Harrow Co., 98 Fed. 118, 9 Yale Law 
Journal 233, which seems to incline to the Enelish rule, and it will also be 
noted that &e state of facts and defendants in the two cases are identical. 

Injury to Employee— Vice PRiNaPAL— Negugence— METROPOLrrAN West 
Shore R. R. v. Skola, 56 N. E. 171 (111.) —The foreman of the work of clean- 
ing, repairing and inspecting cars, ran a car into the shed for cleaning. In 
doing so he ran into a car under which deceased, by order of said foreman, 
was at work, and killed him. Held, foreman was to be considered a vice prin* 
cipal, and that company could be held for the death of the plaintiff's intestate. 

The present case is a dose one on the question as to the distinction between 
fellow servants and vice principal, and illustrates the difficulties Shaw, C. J., 
mentions in Farwell v. Boston &* IV, R. Co., 4 Mete. 49, when we attempt 
to draw a distinction between them. The Illinois courts have been more 
willing to recognise this distinction than have those of Massachusetts. Toledo 
R. Co, V. /nfraham, 77 m. 309, and the present case shows to what an 
extent it may Be carried. 
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Insurancb— Ignition^Pitzgbrald v. Gbrman-Ambiiicam Ins. Co , 6a N. Y. 
Sup. 834.^DefeQdaiit insured plaintiff against fire. Smoke and heat from 
burning lamp produced damage. Held^ no recovery. 

Some authorities announce the proposition that the results of a fire (not 
amounting to ignition themselves) cannot be the ground for recovery on an 
insurance policy unless the fire producing these results creates a liability on 
the policy. Hughes on Ins. 390; Austin v. Drewe. 6 Taunt 435; Gibbons v. 
Ins. Co, 30 nis. App. 363. But equally strong authorities take the other view. 
BaUstricci v. Ins. Co,, 34 La. Ann. 844; At ay on Ins., § 412. This doctrine 
has been most frequently applied in actions on insurance policies in conse- 

5uence of explosions una damages arising from adjacent fires. 5/. foMn v. 
ns. Co,, II N. Y. 516. Sohierv. Ins. Co., 11 Allen (Mass.) 336. 

Intbrstatx Commbrcs— Stats Rbgulations^Olbomargarinb Law of 
Missouri— In rb Schbitun, 99 Fed. 273.— The provision of a State law pro- 
hibiting the manufacture or sale within the State of any substance " in imita- 
tion or semblance of butter/' is a proper regulation within the police power 
of the State, and its enforcement as to original package importations is not 
a violation of the constitutional interstate commerce clause. 

It was strongly contended that no restrictions or limitations upon the sale 
of oleomargerine could be made by any State, because the Supreme Omit in a 
leading case decided that it was an article of commerce and declared void a 
Penn. statute which prohibited its sale even when the same was shipped into 
the State for sale in the ori^nal padkage. ScholUnberger v. Penn,, 171 U. S. 
I. It is, without doubt, within the police power of a State to pass regulations 
to prevent fraud and deception as to articles of food. The Missouri statute is 
distinguished from the former Pennsylvania law in that it did not prohibit the 
sale of oleomargarine, bnt merely required it to be sold as such. The case 
resembles Plumley v. Webb, 155 U. S. 461, in which Justice Harlan pointedly 
said: ** The O>nstitution does not secure to anyone the privilege of defrauding 
the public." 

JuDGMBNT Against Crrv— Taxpaybrs' Right to Enjoin* Bush v. 
0*Bribn, 62 N. Y., Sup. 685.— This &n action by a taxpayer under the Statute 
(Civ. Code 1925), to restrain certain parties from collecting judgments which 
are alleged to be invalid, against the City of New York. Held, a taxpayer 
cannot enjoin pa3rment of a valid judgment against a city where there is no 
fraud alleged as to its entry, on an offer by the corporation counsel, and 
acceptance by plaintiff, and where the only ground on which it is attacked is 
that it was irregularly entered in a pending action. His oiily remedy is by 
appeal from the judgment, or by a motion to set it aside. McLaughlin, J., 
dissents. 

It would seem that if this statute is to be construed so as to preclude such 
cases as the above, the object of the statute will be defeated. Tne judgments 
which it is sought to enjoin are so irregular as to create much doubt as to their 
validity, to pay them would be a breach of official duty on the part of the 
Comptroller, and a breach of official duty is sufficient to enable a taxpayer to 
bring an action. (Adamson v. R. R, Co,, 79 Hun 3). In fact all the elements 
of a right of action exist, '* the status of the plaintiff, the illM;al judgment, the 
threatened injury by which the property of tne taxpayer wilTbe tmrdened." 

Landlord^Eviction— Sicknbss^Prbisbr v. Willandt, 62 N. Y., Sop. 
390. Plaintiff's lease of defendant's premises expired on Jnne 5th. When 
plaintiff was notified to vacate, he informed defendant that his wife was very 
ill and could not be moved. On June 6th, defendant started to pull down the 
house, causing the plaintiff's wife much suffering from the dust and noise, 
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which 8o Aggravated her illness that she died a few days later. Hild, that 
defendant was liable, though deceased suffered no immediate personal injury, 
and her death was due solely to fright and excitement 

The case of Herter v. Mulltn, et aL, 53 N. E. 700 settles the question of 
the tenant's right to hold over without a renewal of the lease, provided the 
delay was caused by serious illness in the family. 

Defendant denied right to recover on the ground that there was no imme- 
diate personal injury suffered by Mrs, Preiser. In Spade v. R, R, Co., 47 N. E. 
89, it was held that recovery could be had when '* gross carelessness or utter 
indifference to consequences" was shown. And since the landlord was a 
wrong-doer, the court was justified in reversing the decision of the lower 
court. 

Licenses — Non-payment^Puckett v. Fore, 37 South Rep. 381 (Miss.). — 
Where plaintiff sold goods to defendant, taking notes and mortgage therefor, 
one of which notes being for merchandise sold during a time when plaintiff 
had not paid his privilege tax for conducting business, held, non-collectible. 

The court fails to recognize a distinction frequently laid down, that where 
the tax is laid simply for raising revenue, the purchase money of a sale is 
collectible. Lamed v, Andrews, 106 Mass. 435, but when the nature of the 
license is prohibitory, no recovery may be had. Miller v. Post, i Allen 434. 

LiSNS^DuE Process of Law— Interstate Commerce— Lindsay & Phelps 
Co. V. Mullen, 20 Sup. Ct. Rep. yi%,^Held^ a Minnesota statute was constitu- 
tional, giving surveyor general a lien upon all logs in any boom, under which 
plaintiff's logs were seized and held to answer for charges assessed against the 
whole boom, although plaintiff's logs formed only a part of said boom. The 
majority of the court gave the following reasons: (i) it was within the power of 
the legislature; to require the officer to stand watch at the exit of the boom and 
collect his fees from each log owner would be unreasonable; (a) was not taking 
property without due process of law, the plaintiff having voluntarily put his 
logs in the boom; (3) ^'^^ was it a burden upon interstate commerce, but rather 
facilitated it. 

In dissenting, Peckham J., with whom three others concurred, argued that 
the log owner was practically compelled to put his logs in the boom; under 
these circumstances to seize them for another's debt leaves no doubt of its 
utter illegality; and a State regulation that confiscates property engaged in 
commerce for the debts of another is clearly a restriction upon interstate com- 
merce. 

Life Insurance — Suicide — Evidence — SuFFiaENCY — Sovereign Camp 
Woodmen of thb World v. Haller, 56 N. E. 355 (Ind.).— A provision in an 
insurance policy was as follows: *' If the member holding this certificate shall 
• ♦ ♦ die by his own hand ♦ ♦ ♦ this certificate shall be null and 
void." The insured, a hard drinker, whose family relations were unpleasant, dis- 
appeared after being served with notice of divorce proceedings begun by- bis 
wife. His body, without marks of violence upon it, was found in a stream. 
Held, that the evidence excluded with reasonable certainty any hypothesis of 
death by any other cause than suicide. Robinson, J., dissenting. 

Tne court in this case apparently takes little notice of the fact that in most 
jurisdictions courts are very reluctant to find that a man died by his own hand 
when there can be the slightest doubt The legal presumption is that when 
death is referable to either cause, it was due to accident and not to self-destruc- 
tion. Travelers Ins. Co. of Hartford, Conn., v. Nicklas^ 41 AU. 906. Where 
a provision in an insurance policy states that Uie company is relieved from lia- 
bility for deaths from suidde, the burden is on the msurer to show the viola- 
tion of an otherwise valid policy. Malickiv, Chicago Guaranty Fund Life 
Soc„ 77 N. W. 690 (111.). 
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LIMITATIONS^ASSUMPTION OF MORTGAGB — PAYMENT OP InTB&BST — BbDDLK 

V. PuGH, 45 Atl. Rep. 626 (N. J.). — Held^ the payment o£ interest by successive 
grantees, who assumed a mortgage, kept the statute from running in favor of 
mortgagor, notwithstanding sixteen years more than the period required had 
elapsed since any payment by him. 

There are two rules, (i) that a tender to one entitled to receive by one lia- 
ble to pay is sufficient, and successive grantees come within this rule. In re 
Frisbte, 43 Chan Div. 117; Lewin v. Wilson^ 11 App. Cas 639; (2) that such 
grantees pay merely to keep alive the equity of redemption, and do not keep 
the statute from running. Trustees v. bmitk, 52 Conn. 434. Where the mort- 
gagor after sale becomes a surety the first seems the better rule, but where by 
sale of the property in States holding the lien theory he becomes a mere 
stranger, the second would probably prevaiL Lord v. Morris, 18 CaL 482. 

Master and Servant— Wrongful Death of Sbrvant^Nbgugencb^ 
Independent Contractors— Gulf. C. & S. Ry. Co. v. Delaney, 55 S. W. 538 
(Tex.).— A brakeman on a freight train was killed by the falling of derricks, 
used by an independent contractor, due to the br^Ocing of a post to which 
g^y ropes were fastened. The independent contractor was repairing defend- 
ant's road-bed. Held, the railroad company was liable. 

An employe, when placed in a situation of dan^, has a right to expect that 
the employer will not, without proper warning, subject him to perils unknown to 
the employe. Haley v. Case, 142 Mass. 316. Moreover, the employer owes his 
servants, while working on his tracks and his trains, the duty to furnish them 
a reasonably safe place to work; nothing short of the exercise of reasonable 
care can absolve him from this obligation. In this case the defendant com- 
pany were clearly euilty of negligence, as the guy ropes had not been securely 
fastened, and the derricks ought not to have been used across its tracks, with- 
out some care being taken to discover and ^piaxd against the danger. As a 
general rule, the employer is not liable for injuries resulting from uiult of an 
independent contractor, but in this case the neglis^ence of the railway com- 
pany was properly held to be the proximate cause of the injury. 

Master and Servant— Injury to Servant— Scope of Emplotmsnt— Rail- 
roads— Negugence— Terrs Haute & I. R. Co. v. Fowler, 56 N. E. 228 (Ind.). 
—A freight conductor learning from the road superintendent that (wo culverts 
were likely to be in a dangerous condition, detached his engine and started to 
examine them; the first was found to be all right ^d they proceeded to the 
second. In attempting to cross a trestle between the two it gave way and the 
conductor was killed. Held, that considering the emergency the conductor 
was not acting outside the scope of his employment 

This case is apparently decided against the long established rule of law 
that the master's liability to the servant extends only to the duty whidi the 
servant is employed to perform, and if he tmdertakes any employment outside 
that duty he is without remedy if injured. Brown v. Bvroaa, 47 Ind. 435. 
The question here involved, is whether the detaching of the engine by Uie 
decedent, and voluntarily proceeding to inspect the track, was such a depar- 
ture from the duties of his employment as to constitute negligence per se. The 
peculiar emergency existing at the time is held to bring the conductor's act 
within the scope of his employment. IVood on Master and Servant, p. 181, 
says: ** Every servant is bound to regard his master's interests, and if a sud- 
den emer|^ency arises in his business, he is justified in departing ^om the 
usual routine ii his employment. 

Partnership- What Constitutes— Hawkins v. Campbell xt al., 62 N. 
Y. Sup. 678.— Action against BeU and Campbell as partners, to recover an 
unpaid balance due the plaintiff. Campbell denied the allegation of partner- 
ship. Held, an agreement whereby the partners were to share the profits of 
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the tmsiness, and showing that each had contributed something to its capital 
and possessed a definite interest in the business^ is sufficient to constitute 
them partners as to third persons, irrespective of their agreement not to 
be partners, and that the liability of one of them was to be limited to a certain 
amount. 

The rule in New York as to what constitutes a partnership is evidently 
construed much more broadly than in most other States, as is shown in the case 
of Roper v. Skaefer, 35 Mo. Atl. 30, where it was held, on practically the same 
state of facts, that a partnership as to third parties did not exist. This latter 
is the more modem rule. 17 Am, &s Eng. £hc, 878, and is being followed by 
most of the States. 

Patents— Infungsmsnt—Salb of Infringing Articlb, 99 Fed. 568.— The 
defendant collected the various parts of a machine infringing a patent, and 
then sold them at a profit to the co-defendant, a corporation. He was subse- 
quently hired by the corporation to set up the completed machine. Held, that 
he was liable as an infringer. 

The decision disregards the case of Nickel Co. v. Worthington (C. C), 
13 Fed. 393, and follows the principle that a person cannot retreat t>eh]nd a 
corporation and escape liability for infringements in which he actively par- 
ticipates. Cash Register Co. v. Leland^ 94 Fed. 50a; Nat, Car Brake Co. v. 
Terre Haute Manufacturing Co,, 19 Fed. 514. The gist of the decision is 
that everyone who has made a separate profit out of tne sale of infringing 
goods is held liable. Cramer y. Fry, 68 Fed. 201; Malt by v. Bobo, 53 Fed., 

; No. 8, 998. 



Practice— BuRDBN of Proof—Good Faith— Gowino bt al. v. Warner bt 
AL., 63 N. Y., Sup. 797.»Plaintiff sold goods to Gerrish & Co. upon the latter's 
false and fraudulent representations of its ability to pay. The goods were 
then sold to defendants, and this action brought to recover possession or their 
value. Held, burden of proof was on defendants to show good faith and not 
a part of ^\Bint\ii%prifna facie case to prove the contrary. 

The presumption of the bona fide character of an act does not maintain 
where the fact ot good faith is a material fact in a civil defense. Devoe v. 
Brant, 53 N. Y. 463; McKelvey on Evi, § 54; Easter et al, v. Allen 8, 
Allen 7. 

Practice— Conclusiveness of Sheriff s Return— Taylor v. Welslagbr, 
45 AtL Rep. 476 (Md.).— Where defendant claimed that the sheriff, after serv- 
ing her, returned and told her not to appear, that he made a mistake in serving 
her. Held, sheriff's return of service conclusive. Bennetkum v. Bowers, 
133 Pa. St 332. 

Prize— Sale of Enemy's Vessels to Neutrals, 90 S. C. 489.*— At the 
beginning of the Spanish-American war, de Massa, a Spanish subject, made a 
transfer of the steamer Benito Bstenger to Beattie, a subject of Great Britain. 
Shortly after, as the vessel was on a voyage to Kingston, she was captured by 
a U. S. patrol and taken to Key West, where she was duly libelled. Held, 
that the vessel was a lawful prize of war. 

Formerly transfers of vessels *' flagrante bello" were held invalid. Even 
now in France this rule is strin^entlv enforced. England and the United 
States have departed from the pnnciple, however, and admit the validity of 
the sale. The circumstances attending the transfer in this case, however, viz. : 
the conflicting statements as to price, the remaining of the Spanish master and 
crew in charge of the vessel, the withholding of a certain interest by the 
former owner, etc., clearly showed the presence of fraudulent intent and the 
use of the transfer as a protection ugainst Spanish capture. The fanuary, 
4 C. Rob. 31; the Omnibus, 6 C. Rob. 70. J. J. Shiras, White and Peckham 
dissented. 
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Railroads— Duty to Khp Lookout at Crossings* Contributory Negli- 
GBNCK— Crowlby V. LrOuisviLLS & Nashvills Ry. Co., 55 S. W. 434 (Ky.).— 
Plaintiff, after waiting at a pnblic crossing for a passenger train to go by» 
started across and was struck by an engine, of the approach of which she had 
no warning. The evidence showed that if those in charge of the engine had 
kept a proper lookout, her presence on the track might have been discovered 
and her injury averted. Held^ she could recover, though guilty of contrib- 
utory negligence herself in thus going on the track. 

Notwithstanding the negligence on the part of the person injured he may 
recover, if the railway company, after such negligence occurred, could by the 
exercise of ordinary care, have discovered it in time to have avoided in^cting 
injury. Donokue v. St, Louis ^ etc,^ Ry. Co,, 28 Am. & Eng. R. R. cases 673; 
Kelfy V. Hannibal, etc., Ry. Co., 75 Mo. 138. When the negligence of the 
defendant is the proximate cause 01 the injury, and that of the plaintiff only 
remote, the plaintiff may recover. Kerwnacker v. R. R. Co., 3 Ohio St, 172; 
Morrissey v. Wiggins Ferry Co , 47 Mo. 521. 

Statute of F»auds— New and Independent Contract— Consideration 
Moving TO Promisor— Manetti v. Doege, 62 N. N. Sup. 918.— Plaintiff was em- 
ployed by a sub-contractor to build a foundation. During the progress of the 
work, plaintiff told defendant, the owner of the premises, that he was afraid 
he would not be paid by the sub-contractor, and intended to abandon the job. 
whereupon defendant said that he would pay him in case the sub-contractor 
did not do so. Held, that the defendant, in consideration of the benefit to him 
from uninterrupted work, made a new and independent contract with plaintiff, 
enforceable by plaintiff on completion of the work. 

There is no doubt that this case is correct according to the New York rule, 
as stated in similar cases, but in manv of the states uiis case would clearly 
come under the Statute of Frauds. This is shown in Hooker v. Russell, 67 
Wis. 257, where the court said: '* So long as the original debt remains payable 
by the debtor to his creditor, an agreement bv any other party to pay is with- 
in the statute, no matter what was the consiaeration for the latter promise." 

Suretyship— Reappointment of PRiNaPAi^— Liabilfty- Pideuty and De- 
posit Co. OF Md. v. Mobile County, 27 South. Rep. 386 (Ala.).— On June 22, 
1897, plaintiff-in-error became surety to Mobile County for the faithful dis- 
charge of the tax collector's duties. Prior to that time the collector had failed 
to account for certain funds collected, but faithfully accounted for returns since 
that day. Held, surety is liable. 

The fact that a tax collector has collected ftmds which he fails to account 
for on a day of adjustment raises a presumption that they will be paid on the 
next settlement day, hence, even though plaintiff-in- error became surety after 
the funds were actually misappropriated, it is still held liable for the emoezsle- 
ment. Bruce v. U. 5;, 21 U. S. 596. 

Taxation of Personalty— Valuation— State v. Haixiday, 56 N E. 118 
Ohio.— The Bell Telephone Co. leased hand telephones to an Ohio concern at 
$14 rental per year. The Bell Co. manufactured these instruments under a 
patent, and were taxed on them at the rate of $3.42 per instrument, 20 per 
cent, more than bare cost. The State Auditor directed the County Auditor to 
assess these instruments at their true value in money, on the basis of the 
income they produced to the owner, taking into acco^mt the value given by the 
patent right. On application for mandamus the court said, when a manufac- 
turer leases an article made by him under a patent, for a valuable considera- 
tion, he should be taxed on its value, though that value be enhanced by a pat- 
ent. Its true value is what it is worth to him, and the assessor must decide 
what that is by every fact that he knows bearing on the question. 
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The true value of an article is its value for the use to which it is put. This 
doctrine is applied to railroads. Siati v. liL.itc, Ry,^ 27 111. 64; Waterworks^ 
Stein V. Mobile^ 17 Ala. 234. It was denied in regard to a toll bridge. State v* 
MetM, 31 N. J. L. 378. 

Usury— Effect om Cont&act— P&ovisiom for Attornbt's Pbis— Union 
Mto.» Banking and Trust Co. v. Hagood bt al., 98 Fed. 779.— A statute 
made loss of interest the penalty for usury, but provided that the contract 
proper should be valid. A contract contained provision for fees in case of suit. 
Held^ that such provision is enforceable, even though the contract be held 
usurious. 

The distinguishing feature of this case is that the promise of an additional 
payment was not an absolute, but a conditional one. The institution of the 
suit was at the option of the defendant debtor, and the provision for the pay- 
ment of fees in such event must be looked on as a collateral contract This 
brings the case within the Supreme Court rule as stated in Spain v. Hamilton^ 
X WfOl. 626. The defendant relied on the divided opinion of a State tribunaL 
Agency Co. v. Gillam, 49 S. C. 35a 



Digitized by 



Google 



340 YALE LAW JOURNAL. 



BOOK REVIEWS. 

A Selection of Cases on Constitutional Law. By Emlin McClain, A.M.» LL.D. 
Little, Brown & Co., Boston. One yoL, iioo pp., doth. 

The text books and selections of cases already published as the " Student 
Series" are well and favorably known, and this new volume maintains the 
high standard of its predecessors. Dr. McClain has substantially followed the 
plan of arrangement adopted \yy Judge Cooley in his '* Principles of Constitu- 
tional Law," so that this collection of cases will prove invaluable to teacher 
and student of that text book, but the cases cover the subject so completely 
that the text book may be dispensed with. One feature of the book which 
will especially commend itself to the student is the elimination from the report 
of all matters collateral to the point on which the case is cited, while the stu- 
dent is thus saved the task of reading long arguments on procedure jurisdio> 
tion, etc., enoufi'h is retained to show how the Question decided arises from 
the facts, as well as enough of the opinion to enable him to follow clearly the 
reasoning of the court with re^pard to the facts. In this way the cases with 
which every student of Constitutional Law should be familiar, have been 

Sthered in one volume. In addition to the cases the Federal Constitution 
s been reprinted and a table of contents and full index have been given. 

American Bankruptcy Report Edited by William Miller Collier. VoL II, 
pp. 88i. Sheep. Mathew Bender, Albany. 

The second volume of this excellent series requires no words of commen- 
dation. The series supply a need which is particularly great at the present 
stage of the decisions under the Bankruptcy Act This volume brings the 
cases down to October, 1899, and shows the same care in preparation as the 
earlier one. 
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ENGLISH SYSTEM OF REGISTRATION.* 

It has often been said that the whole of English law is anom- 
aly, and if I dare utter such an opinion, it is because Englishmen 
themselves agree to it. English legislation is made out of local cus- 
toms and, particular statutes which have never been codified, so 
that there is no lack of confusion about them. On the same subject 
there may be two principal laws to rely upon, and one of them may 
be of the twelfth century, whereas the other is of last year. 
Scarcely different is the case of land transfer, — and we must be 
prepared for this surprise before we attempt to study its rules. 
It is a familiar thing to you that landed property has kept, up to 
this century, certain of the feudal features of the past. Besides 
the freehold estates, requiring no kind of seizin when acquired 
by sale or inheritance, there still remain copyhold tenures which can 
only be transferred with the agreement of the lord of the manor, 
and these two kinds of property remain on a different line as 
regards registration. We may be very brief in what con- 
cerns cc^yholds, for they are actually dying away. Since the 
middle of this closing century copyhold enfranchisement has 
been an article on the programme of liberal politicians, and it is 
easy to understand. The lord of the manor having right to per- 
sonal duties at each transfer, the owner never knew whether he 
would not be ruined out of the estate by a mere spirit of vexation 
on the part of the lord. If this lord was an old man, who made up 
his mind to troublesome settlements, and would contract with 
another old man as tenant for life, and with a third old man as 

* Printed by permission of Callaghan & Co., of Chicago, by whom the series 
of five Storrt lectures, of which this is one, is to be published. 



Digitized by 



Google 



34^ YALE LA W JOURNAL, 

tenant in tail, it might occur that the owner of the copyhold would 
be obliged to pay several times the private duties of succession. 
Besides this pecuniary inconvenience, copyholds had many others. 
The copyhold confers a durable right, but as this right is subject 
to the payment of a rent, this rent is no less durable than the right 
itself, and weighs as a perpetual charge on the property. More- 
over, the copyholder is limited in his possession by various other 
incumbrances, such as prohibition from digging wells or mines, 
or subjection to all kinds of servitudes. The object of liberals has 
therefore been to enfranchise all those copyholds, in allowing the 
copyholder to redeem all these inctunbrances by the pa3rment of 
a definite sum to the lord of the manor. Statutes with that object 
have been passed in the years 1841, 1852 (15 and 16 Vict. Ch. 91) 
and 1887 (50 and 5 1 Vict. ch. 73). Official commissioners, forming 
the Board of Copyhold and Tithe Commissioners^ have been appointed 
by those acts in order to estimate the amount of money which 
could represent the capital value of the rent and other incumbrances 
weighing on each copyhold whose redemption was pursued. 
These statutory measures have led to the enfranchisement of as 
many as 300 copyholds fer annum. There still remain many. 
New ones are even now and then created. But it is true to say that 
copyholds are gradually moving back before the salutary invasion 
of freehold property. If this reform is of a serious economical 
and social interest, inasmuch as it realizes freedom of land, it has, 
and especially has had, some inconvenience as to methods of con- 
veyancing. Cc^yholds were, up to these last years, the only 
properties escaping from the unfavorable mode of secrecy which 
was the rule in British transfers of land. This was the beneficial 
effect of the feudal survival. A copyhold requiring, to be acquired, 
a regular investiture from the lord of the manor, could not be 
secretly bought and sold as a simple freehold. The lord of the 
manor wishing to preserve his right, invested the copyholder by 
putting his name down in his books, and a formality known under 
the name of surrender and admittance took place at that moment. 
The vendor being deemed to surrender from the copyhold to 
which the purchaser was admitted, had to symbolize his resignation, 
by giving up to the lord, or more commonly to the lord's steward, 
some branch or leaf out of the estate, and this same object was 
at once presented to the purchaser as a proof of his election. It 
is said that, fiction being reduced to its most simple form, the 
copyholder is never presented with anything more than a pencil 
taken up from the steward's desk. But the important thing to 
notice is the fact of the purchaser's name being immediatel7 
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recorded. Here is the true and efficacious formality. It suffices 
to prevent the vendor from selling the same ^property several 
times consecutively to different persons, who all, except one^ 
are necessarily to be ejected. And this guarantee is the main 
object of registration. So one would have truly regretted its 
disappearance, if fortunately, the freeholds themselves were not 
gradually submitting to the rule of publicity, which formerly 
had only been a fact of copyholds. 



It must be explained how, for such a long time, such practical 
people as the Englishmen could bear with a complete secrecy 
of all transactions relating to freeholds. One must not judge too 
severely the land laws which seem the most strange, before per- 
fectly understanding the reason of their insufficiency. I have 
tried to find out those reasons, and this is the result of my 
investigation: 

First — In the first place, one excellent reason for secrecy of 
transfers being of small avail, was the fact of the very few sales 
of land which occurred in England. This was partly due to 
the small number of freeholds existing in a country where land 
has been monopolized by the aristocracy. In France it is believed 
that there are nearly 800,000 sales of land per annum. But in 
England the landed proprietors are no more than 200,000, accord- 
ing to the estimation made in 1871 by the New Domesday book. 
So that it would have been necessary that each English proprietor 
should sell his estate four times in a year, for the inconvenience 
of secrecy of sale to be felt in England as strongly as in France. 
And not only such was not the case, but it is a fact that these 
few English proprietors contracted about land, much less than 
continental proprietors. There was the best reason for this, in 
the fact that most of the English freeholds are inalienable by 
virtue of remote agreements. No custom is more persistng 
than that of tying up land by settlements. In some cases the 
owner cannot sell the land at all. This occurs when he has only 
an estate for life. In other cases the owner has an estate tail^ and 
then he may confer some of his rights, or all of them, to the 
heirs of his body, but he cannot contract with any one else. All 
these intricacies served not only to make regfistration nearly 
useless because of the few contracts relating to land ; they also 
made it useless as being, in any case, a slighter guarantee than 
inalienability. 



Digitized by 



Google 



344 YALE LA W JOURNAL. 

Second — ^A second reason for registration being superfluous in 
England proceeded from the absence of a regular system of real 
securities founded on land. I will explain in my fourth lecture the 
legal features of hypotheques as they are practiced in France. Such 
a kind of security does not exist in England, and, as its existence 
would have made registration indispensable, one cannot say 
whether the absence of registration has been the cause of absence 
of hypotheques, or whether the absence of hypotheques has been 
the cause of the absence of registration. One thing is sure, that 
now registration is established, as we will soon see, there is no 
more any good reason for hypotheques not to be practiced in 
England. When a debtor has been obliged to confer a real 
security to his creditor, his only resource has been, till now, to 
consent to a mortgage. By this covenant the creditor becomes 
proprietor of such extent of land as is agreed upon, and that 
land becomes for him, a true estate in fee simple, at least a/ law 
if not tn equity. The debtor has only a right of redemption when 
he offers the money guaranteed by the granted property. Well, 
it is easy to understand that with such a system, hardly, if at 
all, better than that of Ancient Rome, the services of registra- 
tion should not be appreciated. As one creditor only can be 
guaranteed, he cares very little about a system intended to pre- 
serve right of rank and priority between several creditors; and 
as that single creditor is in possession, or can at least, by any 
action of ejectment, get himself put into possession as soon as 
needed, he has no fear of the debtor mortgaging a property 
already mortgaged to some one else. 

Third — ^To these reasons, so very unfavorable to registration, I 
must add a last one, not the least perhaps, that is to be found in 
the way all men connected with legal profession have been 
opposed to English law making any progress in the matter of 
registration.' People whose only work and living was afforded 
by conveyancing, and who already found alienable estates to 
be very few, dreaded exceedingly the very idea of a reform 
which might make transfer of land a rapid, easy and not expen- 
sive thing. Their obstruction must be held responsible for all 
the arrears of legislation on our special subject. 



In spite of all these difiiculties, there had to come a time when 
registration would win its victory. New events prepared its way. 
First, it must be noticed that a gradual wcM-k has been going on in 
order to convert the old inalienable tenures into estates in fee simple, 
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free from all incumbrances. We have already mentioned the 
redemption of copyholds. We must also mention a series of 
settled land acts^ whose aim was to render alienable, under cer^ 
tain conditions, many of the tied up estates. Moreover, it must be 
said that small estates, which are those which change hands the 
most often, have got more and more numerous in late times. The 
allotment acts have caused the establishment of lots of small hold- 
ings, cut out from the commons by the County Councils, or by 
the sanitary authorities; and some important landlords, urged 
by the agricultural crisis, have cut up their large domains into 
smaller pieces which they could sell at a better price. 

All this made the advantage of registration most desirable. 
The tenants of small holdings could not afford to pay the bills of 
conveyancing solicitors, and, as to the owners of large estates, 
they began to appreciate registration from the time that the 
falling down of prices, caused by the agricultural crisis, made 
money matters touch them closely. At the same time English 
legislators, who would have never been convinced by the exam- 
ination of continental systems, proved to be impressed by the 
example of English colonies, and the success attained in 
Australia, and other British possessions by the Robert Tbrrens' 
act, made the people believe that one could, without any lack of 
patriotism, adopt and acclimate on the English soil, those same 
principles. 

Three different laws have striven to get such a result ; the 
Westbury act, in 1862 (25 and 26 Vict. ch. 53); Lord Cairn's act in 
1^75 (38 *iid 39 Vict. ch. 87), and the Land Transfer act of 1897,. 
which has come into operation on the ist of January, 1898 (60 and 
61 Vict ch. 65). ThisJast act, alone, has truly worked its way to 
a full success. 

For the first time, in 1830, the real property commissioners 
concluded that a general system of registration would be a desirable 
thing, but this motion had no effect, and all the bills proposed 
with the same were rqected. This was the fate of Sir John 
Campbeirs bill in 1835, ^^^ ^^ ^ government bill in 1853. When 
the Westbury act was at last passed in 1862, it hardly met its pur- 
pose, since its only principle was to aUow-^note this word allow^ 
which includes no kind of obligation, moral or legal — ^proprietors to 
have their title registered. The application was to mention if an 
indefeasible or a not indefeasible title was begged for. In the first 
case, great complication of time and inquiry took place, and, in 
both cases, the expense and procedure were out of proportion with 
the benefit obtained. It must be noticed that all the ex-^ 
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pense and trouble undergone were unavoidable for those 
who applied for registration, whereas the benefit derived from 
the easiness with which the owner could sell over the reg- 
istered property to another purchaser remained merely eventual. 
The result was that no more than thirty-two applications per 
annum were received at the land registry. After a few years of 
this discouraging practice a new effort was made, and it led to 
Lord Cairn's transfer act, in 1873. This time the procedure and 
expense were considerably simplified. It was no longer necessary 
in order to obtain a possessory — that is to say, not indefeasible title — 
to produce a title drawn up by a solicitor, whose wages had pre- 
viously to be added to those of the registry. It was declared to be 
sufficient that the owner should state the simple &ct that he was in 
possession, without any attempt of proving his right of property. 
He was recorded, on his declaration alone, as the registered pos- 
sessor, and this registration gave him a right of priority he 
could oppose to any one who would claim rights derived from a 
title more recent than the registration. Moreover, the legal aid 
of limitation transformed, after the required lapse of time, that 
possessory title, into a qualified one. So that no one had any 
more a very serious interest to apply for an indefeasible title. 
Those who knew their right were beyond discussion, and who 
cared to enjoy the benefit of the law^asked only to be regis- 
tered with a possessory title, and they were then able to profit 
by the reduced rates of the registry for any future transac- 
tions about their property. In the meanwhile, even before they 
could avail themselves of the effect of limitation, they were 
admitted, whenever they chose, to beg their possessory title to 
be changed to an absolute one, on the simple proof of their right, 
and such a change got all the more easier and less expensive, as 
the possessory title had been registered for a longer time. The 
economy of cost for contract, passed under Lord Cairn's act, is 
sufficiently shown by the following figures : 



Value of the 
tnuMMtioii. 


Coet of the operation 
made by a ■olicitor. 


Coetaader 
LocdW.act. 


CoUuaitt 
LocdClm'.Mt. 


5o£ 


3£ 


6 s. 6 d. 


5s. 


100 £ 


3£ 


12 S. 


10 S. 


200£ 


5£. 


19 s. 


158. 


400 £ 


6£ 


i£5s. 


l£ 


1000 £ 


19 £ 


3£i5s. 


3£ 



And it must be noticed that the expense mentioned for the opera- 
tion conducted by a conveyancing solicitor, is mentioned according 
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to the rates of the solicitors' remuneration act of 188 1. It was much 
greater still before that time. And I must add, also, that the same 
costs applied only to transfers by sale. Fcm* transfers by donation 
the costs, under Lord Cairn's act, could be reduced by three- 
quarters. 

As to the expenses of the first registration, I mean of the entry 
of the title on the books, there was and could be no scale of prices 
under Lord Cairn's act. The cost depended on the length and dif- 
ficulty of the inquiry pursued to ascertain the merits of the appli- 
cants declaration. But it may be said that, for a possessory title, 
the costs were only half of those of an ordinary transfer, 
whereas, for an absolute title, they could reach a much higher 
sum. Nevertheless, it was quoted that, for a property worth 
40,000;^, the cost of an absolute title had only been of 53 ;^, 
and for a property worth 700 £,^ it had only been of 5 ;^ 13 s. 
In spite of all these advantages, registration did not yet 
spread in the United Kingdom with a satisfactory speed. 
More than one deficiency still remained to be changed. For 
instance, it was a fault to allow possessory titles to be registered 
without the exact description of the estate. I do not speak of the 
legal description consisting in the proof of the ownership. This 
would have been superfluous for a possessory title. But I speak of 
the physical and geometrical description involving the exact and 
precise statement of the situation, of the land and its boundaries. 
Without believing, though the fact seems to be true, that it often 
occurred that a purchaser could not succeed in finding the ground 
he had bought, we may say that many owners could not say where 
their estate exactly began and finished. The boundaries were only 
described by the indication of the neighbor's name, but this could 
not suffice, and caused a necessary amount of litigation, without 
speaking of the risks of inclosure practiced by one of the neighbors 
towards the other. But the registration acts were constrained by 
the absence of any accurate map of the land. English people do 
not have a title map of the kind of the French Cadester. Their best 
is the ordnance map kept in Southamptcm, and gradually brought 
up to date by the ordnance survey. One copy of that map is of one 
inch in the mile, another of five inches, and the better and last one 
of twenty-five inches in the mile. But the marks of these maps can 
never be claimed as authentic boundaries of any property. 

But, besides this grievous and still persisting stain, the system 
of registration, as it was understood by the Westbury and Lord 
Cairn's acts, had two other inconveniences with which the last act 
we now have to speak of, has fortunately been able to deal. One of 
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these inconveniences was the absence of any compensation in case 
of eviction or error, and the other inconvenience was to be found 
in the optional character of registration. Registration can only be 
popular if it is admitted that the errors committed confer some right 
to compensation. But this principle, even when admitted, can 
undergo two different applications. It may be decided that any one 
who will have been clever enough to get himself registered of prop- 
erty belonging to another person, shall — unless he be convinced of 
forgery — ^be deemed the real owner of the registered estate. Under 
such a system the compensation funds are given to the man who 
has been deprived of his land by an error he could not prevent. We 
already know this system is the Australian one, and it is true to say 
the title registered with so complete an effect, is an indefeasible one. 
But it may also be decided that registration will not, when the true 
owner gets to be known, be any hindrance to a sincere claiming, 
and that the man who will have been obliged to surrender from a 
registered land, will only receive pecuniary compensation. In this 
case registration is said to confer not an indefeasible title, but a 
guaranteed one, the guarantee being in the fact, that by registration 
one is sure to keep, in the worst case, if not the land itself, at least 
its equal value in money. 

This is the system enacted by the law of 1897, and we may con- 
sider it as providing a sufficient security for all landowners to find 
a serious benefit in registration. The 7th section of the act runs as 
follows : "When any error or omission is made in the register or 
'* when any entry in the register is made or procured by or in pur- 
** suance of fraud or mistake, and the error, omission or entry is not 
'* capable of rectification under the principal act, any person suffer- 
" ing loss thereby shall be entitled to be indemnified in the manner 
" in this act provided. Provided that where a registered disposition 
" would, if unregistered, be absolutely void, or where the effect of 
" such error, omission or entry would be to deprive a person of land 
** of which he is in possession, * * * the Register shall be recti- 
"fied, and the person suffering loss by the rectification shall be 
" entitled to the indemnity." 

For the purpose of providing the indemnity which may in such 
cases be payable, section 21 of the act provides that an insurance 
fund will be raised in setting apart, every year, a variable portion 
of the receipts from fees taken in the land registry. 

It is the Lord Chancellor and the treasury who determine the 
portion to be raised. If ever the insurance fund was not sufficient, 
the State would meet the deficiency. 
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It is to be added that these provisions for compensation have 
the merit of conciliating in some way the sy mpaihy of solicitors, 
for the legal profession may still help those who have their 
titles registered to draw them up in such a perfect or skillful 
way that the owner will be sure to remain in possession instead 
of being entitled to a mere indemnity. 

Thus has been very cleverly blown away one of the principal 
deficiencies of Lord Cairn's act. I hasten to say that the Land 
Transfer Act of 1897 has equally turned out the inconvenience 
arising from the optional character of registration. To be quite 
true, it must be said rather that the new act has substituted for the 
option of individuals, the option of counties. Registration has not 
been made compulsory throughout the whole Kingdom. It is only 
enacted that, by order in Council, the Queen may declare, "as 
" respects any county or part of a county mentioned or defined in 
" the order that * * * registration of title is to be compulsory 
" on sale.*' This last word requires notice. It shows that there 
always remains a new stage of progress to reach, even after an 
order in Council registration only gets compulsory for sale, and all 
the other kinds of transfer may remain unregistered. 



Such being, after forty years strain, the principles of registration 
in England, we can give a glance at the technical management 
of the matter. 

There is only one registry for all England, and it is to the 
chief of that office, the Registrar by name, that all those who want 
their titles to be registered must apply. The Registrar examines 
the titles produced before him, and may, if not satisfied, require 
before entering them on his books, such further proofs as he may 
deem useful. He may even require evidence from third persons, 
and ask the applicant to declare by an affidavit that he conceals no 
other important writing. The only case when the Registrar may 
neglect such kind of information, is when the applicant's possession 
is confirmed by limitation. As other warranties, it is enacted that 
any fraud would expose its author to two years imprisonment and 
a fine of 500 £, and it is moreover allowed for any person having 
some interest to do so, to enter in the regfistry a caution against 
any kind of registration concerning a defin^ property. 

Subject to these provisions, an application may be made for 
the registration of a leasehold as well as of a freehold. But the 
copyholds remain under the special system we have already 
described. Once he is registered, the applicant may receive, on 
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simple demand, a copy of his registered rights. This copy 
receives the name, according to cases, of land certificate, office 
copy of a registered lease, or certificate of charge. As these 
copies are issued by the Registry, and are no less authentic 
than the Registers themselves, it is easy for the owner to prove 
his rights to those with whom he may desire to contract, 
without sending them for information to the Land Registry. 
It is enacted that the certificate must be presented "on every 

* entry in the register of a disposition by the registered proprietor 
' of the land, or charge to which it relates, and on every registered 
' transmission or rectification of the register, and a note of every 
' such entry, transmission or rectification shall be officially endorsed 

* on the certificate." 



And now, to have a full view of the system's mechanism, we 
need only inquire about the way the different rights of property 
are entered on the Registrar's books. 

1st, Transfers by Sale. — "The transfer is completed by the 
'* registrar entering on the register the transferee as proprietor of 
"the land transferred — ^and until such entry is made the transferor" 
shall be deemed to remain proprietor of the land. (Act of 1875, 
sec. 29.) The same method is applied to freehold or leasehold land 
(same Act, sec. 34). From that moment the transferee is entitled, 
if an eviction took place, to the indemnity provided by the instuance 
fund. He therefore requires no other proof of the transferor's right, 
than the fact that he himself was registered. The land certificate 
given by the transferor to the transferee mentions all the charges 
which weigh on the land, so that the transferee is aware of the right 
that may be opposed to his. As, besides legal charges, landed prop- 
erties are usually subject to traditional intricacies and other ease- 
ments, it would be a ccwnplication for these intricacies to be men- 
tioned on every land certificate, specially owing to the fact of the 
considerable amount of litigation which could arise from any omis- 
sion or misunderstanding about the least of those charges. The 
law has therefore wisely provided that, unless the contrary be ex- 
pressed on the register, all registered land shall ''be deemed to be 
" subject to certain liabilities," of which the Act of 1875 contains in 
its i8th section a complete list. Such are rights to mines and 
minerals^ rights oi fishing and sporting^ rights of common^ of she^waik^ 
of way and water ^ as well as obligation to pay land tax« rent charge, 
etc. I must say that, in this list, certain charges, such as the right 
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of way and water, ought not to find their place. Those easements 
are too important a burden, and their indefinite character is too 
much variable^ with one property and another. They ought to 
be mentioned and defined on the register. French and Prussian 
legislations have deemed so, and after some time the English 
law will get to understand the same. 

2d. Transfer by Inheritance, — ^There is an important diflference 
between the case of a transfer by sale and that of a transfer by in- 
heritance. It may be enacted that so long as a sale is not registered, 
the purchaser acquires no right, but it would be hard to decide that 
a son will not inherit his father's property, so long as it is not regis- 
tered in his name. To whom would the property belong in the 
meanwhile? It would be barbarous to have it confiscated by the 
State, and hardly less to allow some successible parent of lower rank 
to outstrip the very child of a deceased man in getting registered in 
his place. So the registration of titles acquired by inheritance, re- 
mains optional, and may be postponed till the heir requires to sell 
or dismember by quarter his author's estate. It is only decided that 
those who are entitled to any special charge on the inherited land 
may apply to the Register for it to be booked. 

Sd, Mortgages. — ^The mortgagee gets his title registered just as 
if he acquired the land by sale, but we already know that he receives, 
in place of the land certificate^ which remains in the hands of the 
fnortgagor, another kind of copy called certificate of charge. As the 
mortgagee has the right to sell the land, the purchaser with whom 
he contracts, requires to have a copy of his own. The registrar may 
deliver to him a new land certificate, notwithstanding the other 
<:opies which remain in the hands of both the mortgagee and the 
mortgagor. There is no inconvenience in the thing, as the mort- 
gagor has only a certificate of charge, and as the mortgagee's land 
certificate bears the mention of the mortgage. It must be added 
that mortgages may be established as well without as with a power 
of sale (Act of 1875, sec. 22.) 

4th. Liability to Succession Duty. — It is enacted by the Act of 
1875 (sec. 13) that "on every application to register land the regis- 
" trar shall inquire as to succession duty and estate duty," and "if 
" it appears that the purchaser should be liable to the duty, notice of 
" such liability shall be entered on the register." It is even enacted 
that a dona fide registered purchaser, for full consideration in 
money or money's worth, shall not be effected by the duty, 
unless so noted on the register. We must add that a tenant 
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for life may have his title registered, even if the reversioner 
or remainder man is not registered himself (Act of 1897, 
sec. 6). The last information received shows that forty 
to fifty properties are being placed on the regfister every 
day, and that the financial conclusions have been very 
fairly verified, so that the registry pays its way easily, whilst no 
misfortunes whatever have occurred. This makes us believe that 
the time of expansion into the provinces will soon come. But, up 
to now, the London County Council has been alone in begging for 
an order of the crown making registration compulsory in its area. 
Out of that county, registration depends on the land owners 
option, and this option does not yet prove favorable. It must 
be added that the rule of secrecy still receives exception in 
the three ridings of the County of York, where a system 
of registration established by Queen Anne has been renewed 
by two acts in 1884 and 1885, and two other exceptions 
are to be mentioned in Kingston upon Hull and in 
Bedford Level. These exceptions deserve notice inasmuch 
as they prove that the benefits of registration will burst out by them- 
selves, even in the midst of the most contrary circumstances, and 
one may truly say that for England, as for so many other countries, 
the dawn of progress is nigh. 

Jacques Dumas. 
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SOME OBSERVATIONS ON THE STATUS OF 

CUBA. 

The status of Cuba since the ratification of the Treaty of 
Paris is anomalous, and viewed as a whole it might be called 
unique, could this distinction be safely applied to any political 
condition. 

I venture some observations upon several features of the sit- 
uation, in the hope of making a contribution toward a right 
understanding of the position of Cuba and the responsibilities 
of the United States in its regard. 



The first paragraph of Article First of the Treaty of Paris 
reads: ''Spain relinquishes all claim of sovereignty over and 
title to Cuba." Here is a parting with territory by Spain, yet 
there is no cession, nor even a surrender in the sense of a trans- 
fer. At the end of the peace negotiations Spain did what, at 
their commencement, she protested could not be done — she 
abandoned Cuba, after vainly striving to induce the United 
States to accept it from her hands. But the island, though 
abandoned, did not become a derelict, being straightway occu- 
pied, although not annexed, by the United States. 

In these circumstances Cuba remains as foreign to our 
domestic system as it was when under the dominion of Spain. 
It is not within the purview of the Constitution nor any law of 
the United States. It is not within the jurisdiction of Congress, 
which is the legislature of the United States and not of any 
other country. This limitation of congressional power is pre- 
scribed by the rule that the acts of a legislature have no force 
in foreign territory, except, of course, as they may be held to 
afEect citizens abroad. This rule is sometimes stated in terms 
recognizing the inability of one state to depreciate the sover- 
eignty of another by asserting jurisdiction in the latter 's terri- 
tory, and were this the whole reason for the rule there might 
be difficulty in applying it to Cuba, where there is no state to be 
depreciated. But the sufficient reason for the rule is that a leg- 
islature is positively without jurisdiction beyond the limits of 
the country in which it is sovereign. 
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The second paragraph of Article First of the Treaty of Paris 
reads: " And as the island is, upon its evacuation by Spain, to 
be occupied by the United States, the United States will so long 
as such occupation shall last, assume and discharge the obliga- 
tions that may, under international law, result from the fact of 
its occupation, for the protection of life and property." 

In considering the nature and eflEect of this occupation from 
the standpoints of the different parties interested in Cuba we 
shall gain an approximate idea of the status of the island. 



II. 

From the standpoint of the United States Cuba is a foreign 
country in our occupation and control. 

The occupation is not beneficial to us as it would be, presum- 
ably, had we annexed the island. In fact, it is decidedly bur- 
densome, a vexatious result of a costly war waged for the avowed 
purpose of freeing Cuba from Spain in order to turn it over to 
its own people. However this fact may be esteemed in foreign 
chancelleries, or in Cuba itself, it entitles the United States to 
assert, upon occasion, any right, privilege or immunity that 
enures to a disinterested occupant of territory as distinguished 
from a sovereign proprietor, and leaves them responsible only 
for the discharge of the specific obligations of the Treaty of 
Paris, and such duties, sufficiently onerous, as may be attached 
by international law to annx^cupation of this peculiar kind. 

Our control over Cuba savors of the protectoral relation in 
important respects, yet it is not a protectorate, because, apart 
from uncivilized regions, the subject of this relation is a state 
of more or less substantial powers. 

There is no state of Cuba, and we shall only add to the 
embarrassments of a sufficiently difficult problem by tolerating 
such fictions as an embryo state, or even an effective sovereignty 
in the Cuban people. It is true that there are in operation in 
the island municipal and provincial systems of government and 
a complete judicial system, all officered by Cubans, but these 
agencies do not emanate from a local sovereignty. They exist 
by the ordination or permission of the United States. To be 
short, whatever sovereignty there is in Cuba to-day is vested 
in the representatives of the United States who administer the 
Government of Cuba. 
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The Government of Cuba is, essentially, the President of the 
United States, the island being ruled by his subordinates 
who execute his orders, or their own, which he adopts if he 
does not revoke. It cannot be said that this government is or- 
ganically independent of the United States, for the President 
enjoys his powers by virtue of his office, and in no respect 
either within or without the United States is that office sepa- 
rable from the Federal Government of which it is a co-ordinate 
branch. The Government of Cuba is rooted in Washington, not 
in Havana. It is an oflfshoot of the Executive Department of 
the United States projected into and holding its place in a for- 
eign territory with the assent of Congress. Hence, although 
the island of Cuba is not within the jurisdiction of Congress, 
the Government of Cuba is subject to every power which the 
federal legislature is authorized to exert in regard to the Execu- 
tive Department. 

Whether Congress is competent to order this government to 
pass specific laws for the island, and thus legislate effectively 
for it through the medium of the Executive Department with- 
out bringing it technically within congressional jurisdiction, I 
do not discuss. The impropriety of this action should be a suf- 
ficent reason for avoiding it. 

Our control over Cuba may be called "military" in view of 
its origin, the agencies by which it is chiefly managed, and its 
freedom from the restraints of municipal law, yet it is not prop- 
erly identified with a military occupation of foreign territory 
contemplated by the laws of war. Our control should be, as it 
is, exerted less rigorously than a " military occupation," and in 
thus differentiating it I rely upon the persuasive ethics of inter- 
national law which discourage the application of belligerent 
right to a peaceful country. And Cuba is at peace, though pru- 
dence may forbid at present the diminution of our forces, and 
if need be the government may be called upon to display full 
military powers in the face of insurrection. I say " insurrec- 
tion " advisedly, because at the moment our government was 
established in Cuba it rightfully demanded the obedience of 
the people. 

While our control is less onerous than an ordinary military 
occupation, its activities are more varied and its responsibilities 
are heavier. 

The conqueror's strict duty to the inhabitants of the terri- 
tory is performed when he affords them such liberty of action 
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and protection as the exigencies of honorable warfare permit. 
Our duty in Cuba is to govern a friendly country. And this 
brings us to the grave question as to the powers of our govern- 
ment over the lives and fortunes of the people. 

The fourth clause of the Joint Resolution of Congress, April 
20, 1898, reads: "The United States hereby disclaims any dis- 
position or intention to exercise sovereignty, jurisdiction or 
control over said island except for the pacification thereof, and 
asserts its determination when that is accomplished to leave the 
government and control of the island to its people," and this 
was incorporated in the ultimatum delivered to Spain. " Paci- 
fication" is the master-word of the first part of the clause, and 
did this express a self-imposed law, we have broken it, for after 
stretching the word to the uttermost many of our acts in Cuba 
are hopelessly beyond its meaning. For example, the pacifica- 
tion of Cuba is not promoted by orders regulating the sponge 
fishery,' and prescribing that civil marriages only shall be 
legally valid.' The truth is ** pacification" did not prefigure the 
great responsibilities and the sequent powers of the United 
States in taking charge of Cuba, and so far from breaking faith 
by assuming temporarily complete control they have per- 
formed a duty necessitated by the absence of a local govern- 
ment. 

The Government .of Cuba is not bound by any law of the 
United States in its dealings with the people, nor by any law of 
the old regime which it may choose to alter or repeal. Yet, 
although it is not restrained by a municipal constitution of 
which the governed may take advantage, I should hesitate 
to define this government as despotic in theory, not merely for 
sentimental reasons, but rather because it is required by prin- 
ciple as well as by treaty to respect the dictates of international 
law. 

The government, however defined, is charged with the duty 
of administering Cuba and abating the grosser evils of the 
Spanish regime. And doubtless there is a field for remedial 
action beyond these imperative duties. But zeal for reform, a 
preference for the American way, which we understand over 
the Spanish way which we do not understand, should not lead 
to disturbances of fundamental law and inveterate custom un- 
becoming the office of a provisional ruler. 

1 General Brooke's Civil Report I, 109. 
•Id. 44. 
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Our occupation is terminable at our discretion; and within 
our power is the method of ending it, though the brutal way of 
abandonment is practically out of the question. 

The United States may end the present occupation by chang- 
ing its character to sovereign proprietorship — ^by annexing the 
island. This can be accomplished only by Congress; the treaty 
making body, which usually enlarges the United States, being 
without jurisdiction in this case because there is no other gov- 
ernment competent to make a cession. 

Annexation by formal act would be the orderly course, but 
might not the same result be reached by Congress legislating 
for the island ? We are so accustomed to enlarge our dominion 
by formal consent of the titular sovereign of the desired terri- 
tory that we are apt to lose sight of the truth that land may be 
annexed as well by the actual assumption of jurisdiction by the 
President and Congress as by a treaty of cession. Said the 
Supreme Court, " Who is the sovereign, de jure or defacto^ of a 
territory is not a judicial, but a political question, the deter- 
mination of which by the legislative and executive departments 
of any government conclusively binds the judges, as well as all 
other officers, citizens and subjects of that government. This 
principle has always been upheld by this court, and has been 
affirmed under a great variety of circumstances." • And Chief 
Justice Marshall said: "If those departments which are in- 
trusted with the foreign intercourse of the nation, which assert 
and maintain its interests against foreign powers, have un- 
equivocally asserted its rights of dominion over a country of 
which it is in possession, and which it claims under a treaty; if 
the legislature has acted on the construction thus asserted, it is 
not in its own courts that this construction is to be denied. A 
question like this respecting the boundaries of nations, is, as 
has been truly said, more a political than a legal question, and 
in its discussion, the courts of every country must respect the 
pronounced will of the legislature." * 

The principle of Marshall's opinion covers a broader field 
than the disputed boundaries of land ceded by treaty, which 
was the case in Foster v. Neilson. If the army of the United 
States seizes foreign land; if a treaty of peace does not mention 
hostile territory then occupied by our forces, thereby recogniz* 

*Jone8 V. U. S., 131 U. S. 203, 312. 

♦Poster V. Neilson, 3 Peters 253. 309, cited in U. S. v. Lynde, 11 Wallace 
633, 638. 
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ing our possession by the operation of the principle of uH possi- 
detis; if American officers take possession of unoccupied land in 
the name of the Republic, Congress, by legislating for these 
territories, may effect their incorporation in the United States. 
Now Congress is at present without jurisdiction in Cuba, but 
the island is in possession of our forces. If, then. Congress 
shall choose to make laws for Cuba, the legislative and execu- 
tive departments of our government will have asserted the per- 
fect sovereignty of the United States, and the courts will follow 
their lead, provided the assertion be unequivocal. 

Of course our courts would not recognize a statute of doubt- 
ful range as extending to Cuba. They would endeavor to con- 
strue a statute evidently intended to be operative in the island 
as an exertion of exterritorial power over our citizens abroad, 
and not a law of the place. And, though this suggests a most 
delicate question, it is possible that a statute plainly directed 
to Cuba might be so trivial in itself or so markedly at variance 
with the pronounced attitude of Congress that the court would 
properly treat it as ultra vires rather than infer the tremendous 
consequence of an enlargement of the United States from such 
doubtful evidence of intention. 

The method by which the United States are pledged to end 
their occupation of Cuba is to recognize a Cuban state. It is 
predicted that the pledge will be broken, or falsely kept by 
setting up a toy state that will cede the island to us in due form. 
Of these political forecasts I have only to say, at present, that I 
have yet to see the reason why the pledge should not be kept, 
and refuse to believe that the United States will play an hypo- 
critical trick to gain an end which, if improper, should not be pur- 
sued, and, if proper, should be gained by the straightforward 
method of annexation by act of Congress. 

III. 

From the Cuban standpoint the island is in a singular 
position. Severed from Spain; not joined to the United States; 
not the territory of a Cuban state; Cuba is in some sense 
merely a region administered by a foreign master. 

Yet although the island is not the seat of a state it possesses 
a marked characteristic of an organized society — a body of law: 
Spanish in origin, yet retaining its vitality after the withdrawal 
of Spain; alterable by the government we have established, yet 
never becoming United States law, this body is the law of the 
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place, and the fact of its existence makes Cuba to some extent a 
political entity. To this law of the place, both civil and criminal, 
all persons in Cuba are subject, including all foreigners except- 
ing our citizens whose connection with the army may subject 
them to the military laws of the United States. 

What is the status of the people of Cuba, including in this 
class the Peninsular subjects of Spain who have not elected to 
retain Spanish citizenship in conformity with the provision of 
the Treaty of Paris ? 

On April 20, 1898, Congress resolved "that the people of Cuba 
are, and of right ought to be, free and independent." In point 
of law, this resolution had no more effect in Cuba than a resolu- 
tion ''that the Sultan of Morocco has and ought to have but 
one wife" would have in his palace. In point of fact, the reso- 
lution, so far as it dealt with the existing order of things, did 
not express a truth at the date of its passage — indeed, in the 
same breath Congress practically resolved to go war with Spain 
because the Cubans were not free and independent. Nor are 
they free and independent to-day. 

The Cubans are no longer subjects of Spain. Divested of 
Spanish nationality, by their own consent in the case of Penin- 
sulars who have cast their lot with Cuba, by the act of Spain in 
the case of Cuban-born subjects who were not given a right of 
election, they can be reintegrated only by complying with the 
provisions of Spanish law. The situation of men of Cuban 
birth who prefer Spanish citizenship is indeed a hard one, yet 
they cannot question the legality of the rupture of the old 
allegiance, for with the right of a sovereign to cede territory is 
coupled the right to disavow further responsibility for its inhab- 
itants. 

The Cubans are not, of course, citizens of the United States, 
nor are they technically our subjects, though if they can be said 
to owe allegiance to any political head it is to the government 
we have set over them. They have been called "citizens of Cuba/' 
and so long as we understand their citizenship to be of that sin- 
gular kind that does not involve membership in the political 
society we call a state, we may accept this classification, which 
seems to be approved by the Treaty of Paris. The Ninth Arti- 
cle declares that if the Peninsular subjects of Spain residing in 
ceded or relinquished territories shall not within a certain time 
declare an intention to retain their allegiance, " they shall be 
held to have renounced it, and to have adopted the nationality 
of the territory in which they may reside." ** Nationality " is 



Digitized by 



Google 



jdo YALE LAW JOURNAL. 

evidently used in a political sense, and in order to give eflEect to 
this meaning in Porto Rico and the Philippines we must assume 
that the persons mentioned adopt the nationality of the United 
States, because as the United States have annexed these islands 
it would be as absurd to speak of Porto Rican or Philippine 
nationality as of Alaskan or New Mexican nationality. But as 
the United States have not annexed Cuba we can give effect to 
the provision in its regard only by accepting the theory of a 
Cuban nationality for what it is worth. 

A familiar principle of public law is that a radical change of 
government, however it may alter the public order of things, 
shall, of itself, affect private relations and rights as little as 
possible. 

The application of this principle to the domestic affairs of 
Cuba does not call for special consideration. It is sufficient to 
observe that rights vested under the old laws are not to be 
abrogated; that the old laws themselves endure unless they are 
altered by the provisional government; and that the people 
must receive from this government protection to person and 
property. Beyond these domestic affairs there are interests 
growing out of the intercourse between Cuba and the world at 
large, and to these the principle should be applied wherever 
practicable. 

Cuba is still within the domain of private international law, 
and I assume that the courts of foreign nations, including, of 
course, our own, will generally continue to apply their rules in 
international controversies, involving contracts, wills, marriages 
and the like, as though the island had not undergone a political 
change. 

Whether a foreigner may sue a person in the courts of the 
latter's country depends upon the local law, and it will be 
assumed that foreign courts heretofore open to Cuban subjects 
of Spain will not be closed to Cuban proteges of the United 
States. It is especially important that Cubans shall not lose 
any privileges in American courts because the United States 
have placed them in an anomalous position, and where proof of 
alienage is sufficient to confer jurisdiction there will be no 
question as to the propriety of entertaining their suits, for 
unquestionably they are aliens. Because the right to sue is 
accorded " to citizens or subjects of a foreign state," by the 
Constitution of the United States, an effort has been made to 
bar Cubans from the federal courts, but Judge Lacombe has 
decided in their favor, saying of the defendant's contention: 
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" There is certainly nothing in all this which lends any color 
to the proposition that the plaintiff is npt a foreign citizen. 
Even the brief memorandum of opinion in Stuart v. City of 
Easton (156 U. S. 46), gives no support to demurrant's conten- 
tion. One may be puzzled to determine upon what theory it 
was held in that case that a "citizen of London, England," is 
not a "foreign citizen;*' but assuming, as suggested, that it is 
because London is not a free and independent community, but 
owes allegiance to the British Crown, the decision has no appli- 
cation to the case at bar, since the political branch of this gov- 
ernment has found as a political fact that the people of the 
island of Cuba "are free and independent."* May not Judge 
Lacombe's conclusion be upheld without lending judicial sanc- 
tion to the fiction of Cuban independence ? Even if we attribute 
to Cubans a sort of citizenship they are neither citizens nor sub- 
jects of a " foreign state," for there is no * state ' of Cuba, and 
the government we have established is not " foreign." As the let- 
ter of the Constitution must be departed from to some extent to 
effectuate its meaning, why should not the provision be inter- 
preted, as a whole, in the broad spirit which animates it, and 
the courts be declared open to persons who show that they are 
not citizens of the United States ? 

Besides international controversies determinable in the 
courts, there are private interests recognized by the law and 
custom of nations as being the proi>er subjects of diplomatic 
assistance or negotiation, and for which individuals may request 
the good offices of their government. Regarding the common 
protection and privileges to which persons in foreign countries 
are entitled by international law, the diplomatic and consular 
offices of the United States may be exerted in behalf of Cubans 
as nearly to the extent of their exertion for our own citizens as 
the rules of foreign governments and our own permit. 

Generally speaking, our concern for Cubans abroad cannot 
be properly questioned by a foreign government, for these rea- 
sons: Because the relation between a state and a person for 
whom it claims protection is no concern of a foreign state 
unless it claims him as its own citizen, and we shall not meet 
this embarrassment because Spain has completely denational- 
ized her Cuban subjects: Because as foreign governments are 
entitled, as we shall see, to view the United States as the pro- 

* Betancotirt v. Mutoal Reserve Fond Life Associatioii, N. Y. Law Jour- 
nal, May 15, 1900. 
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lector of the interests of their subjects in the island, they will 
not disavow the reciprocal duty of safeguarding Cuban interests 
in their own dominions. 

The fact that Cubans cannot receive United States passports, 
which are issuable to citizens only, is not especially detri- 
mental. The State Department has approved the issuance of 
the following consular certificate to an American Indian: "The 
bearer of this document is a North American Indian whose 
name is Hampa. This Indian is a ward of the United States, 
and is entitled to the protection of its consular and other 
oflScials. He is not, however, entitled to a passport, as he is 
not a citizen of tho United States. This consulate has the 
honor to request the Russian authorities to grant Hampa all 
necessary protection during bis stay in Russia, and grant bim 
permission to depart when he requires it." • The State Depart- 
ment may issue suitable certificates to Cubans— probably it has 
already done so— and these will be honored abroad as our 
Indian certificate seems to have been, and as the passports 
issued by Great Britain and France to persons not their 
citizens, but within their protection, are honored. 

Whatever rights under Spanish treaties Cubans may have 
enjoyed abroad as Spanish subjects have been lost by the 
severance of Cuba from Spain. Whatever rights may be 
secured to them by the treaty of Paris are enforceable by the 
United States, at least during the term of their control. 
Whether the United States shall be disposed to request and be 
able to secure for Cubans the benefit of treaty rights in foreign 
lands enjoyed by their own citizens depends upon the nature 
of the particular right in question. There is no doubt that the 
benefit of our consular jurisdiction in non-Christian countries 
should be claimed for Cubans. On the other hand, it would be 
absurd for the United States to demand for them the fishing 
rights on the Northeast coast secured to the people or citizens 
of the United States by treaty with Great Britain. 

IV. 

The distinction between Cuba and the United States which 
we maintain as a matter of domestic law and polity is not alto- 
gether effective from the standpoint of foreign nations. 

When a region is occupied by a foreign state, other states 
are not necessarily affected by the motive of the occupation, so 
far as their current intercourse is concerned, and, in their 
reasonable demand for a visible and responsible head to a 

* Hunt's The American Passport, p 147 
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country with which they deal, are entitled to treat the occu- 
pant as the sovereign for certain purposes. And it is the in- 
terest as well as the duty of the occupant to accept the proper 
responsibilities of the position, because if these be disavowed 
the country may be left without a government, and in this 
event a foreign state being unable to protect its lawful in- 
terests by negotiation, may at once employ adequate force. 

From the standpoint of foreign nations Cuba is in some 
sense part of the United States, and the United States accept 
this conclusion of international law. 

According to the first article of the Treaty of Paris already 
cited, '< the United States will, so long as such occupation shall 
" last, assume and discharge the obligations that may, under 
** international law, result from the fact of its occupation, for 
" the protection of life and property." While this clause is part 
of a treaty with Spain, and does not import an agreement with 
any other nation, it is really but the acknowledgment of an in- 
dependent obligation to all nations. And it may prove to be 
an inadequate acknowledgment, for if, perchance, there be any 
international duty not included in '' the protection of life and 
property, " the United States cannot honorably avoid the conse- 
quences of a breach of it by referring to the treaty as the 
measure of their responsibility. 

In considering our duties to foreign nations in regard to 
Oiba we must first differentiate Spain from the generality in 
regard to the special agreements made with her in the Treaty 
of Paris. Apart from the law of the Treaty of Paris, by which 
Spain is particularly bound and benefited, she stands with the 
other nations in respect of international rights and obligations. 

The foreign responsibilities cast upon an occupant in the 
case of occupation of hostile territory during war, when inevi- 
table disorder may excuse unavoidable defaults, and when the 
ousted sovereign has still a legal title to the country, and may 
regain possession by reconquest or treaty, are broader and 
heavier in Cuba, where order reigns if not contentment, and 
whence the old sovereign has departed leaving the representa- 
tives of the United States in full control. 

Without attempting to forecast the possible reclamations 
that may be made against the United States on Cuban account, 
it should be understood by the Cubans that if the United States 
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become liable for a pecuniary indemnity they will place the 
real burden where it belongs. If the injury be caused by the un- 
lawful act or omission of United States citizens, the indemnity 
should be charged upon the Federal Treasury. On the other 
hand an indemnity due on account of the acts of Cubans should 
be charged to Cuba, and paid either out of insular revenues, or 
by Cuban obligations which the United States should guarantee 
to the creditor and enforce against the debtor. 

Carman P. Randolph. 
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STATE R£GULATI0N — PROPERTY IK OIL AND NATURAL GAS. 

As illustrating how far a State can go in protecting rights of 
the public at the expense of individuals, and in marking out 
the peculiar nature of property rights in oil and natural gas, 
Ohio Oil Co. y. Indiana^ 20 Sup. Ct. Rep. 526, is an important case. 
It was held that a statute prohibiting the free escape of gas or 
oily was not a taking of private property within the 14th amend- 
menty although the Oil Company was interested solely in get- 
ting oily and to do so with profit, it was necessary to permit the 
gas to escape. 

Natural gas and oil are practically minerals fer(t natura^ 
and until reduction to physical possession the surface owners 
have no actual property therein; merely the right to reduce. 
Brown v. Vandegrift, 80 Penn. St 142; Peoples Gas Co. v. T^ner^ 131 
Ind. 271. But the analogy is not complete, for then the right 
being in the public, could be withheld. Greer v. Connecticut^ 161 
U. S. 519. Consequently there being no property, there could 
be no taking without due process as claimed. The fact that the 
company, engaged solely in extracting oil, suffers a hardship, 
'goes to the wisdom and not the power of the Legislature, in 
passing such an act. 

3 
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The importance of the object sought after— the preservation 
of a source of great wealth — ^seems to amply justify such legis- 
lation, as courts have held waste by one surface owner did 
not give an action to another suffering loss thereby. Hague v. 
Wheeler, 157 Penn. St. 324; Jones v. Forest Oil Co., 44 Atl. Rep. 
1074; the State ought to have the power by legislation to curb 
indiscriminate waste which might involve the loss of entire oil 
and gas deposits. 

ASSOCIATED PRESS — DUTY TO PUBLIC — ILLEGAL CONDITIONS. 

The recent case of the Inter-Ocean Pub. Co. v. Associated Press 
Co., 56 N. W., Rep. 822, makes a new application of the law of 
monopolies which is of great importance. The Inter-Ocean was 
a member of the Associated Press Co., under contract to receive 
its news upon condition that it was neither to furnish nor re- 
ceive news from outside companies deemed antagonistic. It 
violated its covenant by receiving from the Sun Printing and 
Publishing Co. news which the Associated Press was unable to 
furnish. By its agreement this rendered it liable to suspension 
from the Associated Press. An injunction is granted to pre- 
vent this, on the ground that the business of the Associated 
Press is impressed with a public interest, and must be carried 
on without discrimination, and that the provision in its by-laws 
requiring the exclusive use of its news as a condition of mem- 
bership is void, as tending to create a monopoly. 

This puts associations for collecting and vending news upon 
a plane with common carriers, telephone and telegraph com- 
panies as to their duty to treat all impartially; and news is 
deemed a commodity of public necessity which, like coal, gas, 
water, etc., it is illegal to monopolize. The justice and logic of 
this view can hardly be denied and is well supported by 
authority. A board of trade cannot withhold market quota- 
tions after a compliance with reasonable rules. N. Y. &* Chicago 
Exchange v. Chicago Board of Trade, 127 111. 153. And telegraph 
and telephone companies must serve indiscriminately, their 
duty to the public being superior to any contract which they 
may have with an owner, whose patent they use. Com. Union 
Tel. Co. V. N. E. Teleg. &* Telp. Co., 6 Vt. 241; Chesapeake Co. v. B. 
O. Tel. Co., dd Md. 399; though this is denied in Amer. Tel. Co. v. 
Conn. Tel. Co., 49 Conn. 352. 

The duty of the Associated Press to the public is paramount 
to the rights it had under contract against the Inter-Ocean^ and 
a provision compelling the exclusive use of its news is there - 
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fore against public policy and void. It undoubtedly tends to 
create a monopoly and gives to its possessor the power to dic- 
tate what news the public shall receive, regardless of what it 
ought to have. This is a power too dangerous and vital to be 
above public control, and is not such a reasonable regulation as 
all .quasi-public corporations have the right to prescribe. Smith 
V. Tel. Co.y 4a Hun. 454. Nevertheless, a similar restriction was 
held good in New York on the ground that a cooperative society 
had the right to make rules governing its members. 

Had the court decided in the present case that such was a 
reasonable regulation as only a partial restraint of trade, it 
might then have presented the interesting Federal question as 
to whether it would not come under the Anti-Trust Act of 1890, 
declaring combinations in restraint of interstate commerce void 
without regard to their reasonableness. From what Chief 
Justice Marshall said in Gibbons v. Ogdetiy 9 Wheat, i, it might be 
that interstate news which is bought and sold is included within 
interstate commerce. 

TRUSTS — PRACTICAL OPERATION OP THE REMEDY ADOPTED BY TEXAS. 

The amount of discussion and divergence of opinion ex- 
pressed in recent magazine publications, more than any compli- 
cation of legal principles involved, induces us to review the 
recent decision of the Federal Supreme Court in the case of 
WaterS'Pierce Oil Co. v. StaU of TexaSy 20 Sup. Ct. Rep. 518, in 
w.hich proceeding the defendant company has been forbidden 
doing business in the State of Texas, being held to have vio- 
lated certain provisions of the Texas anti-trust law, and there- 
by having forfeited its license. The principles of law an- 
nounced are extremely important, though they seem quite well 
settled. 

The usual law exists in Texas (Acts of 1889, p. 87) whereby a 
f9reign corporation, upon filing a certified copy of its articles 
of incorporation with the Secretary of State, secures a licence 
to do business in the State. The Waters-Pierce Oil Co., comply, 
ing with these provisions, obtained such a license for a period of 
ten years, and engaged in active business. Subsequent to the 
issuance of this license an anti-trust law was passed, and this 
proceeding was brought against the plaintiff in error, alleging 
a violation of this law, and praying that its license be revoked. 

It is clear, construing the statute according to the interpre- 
tation given it by the Texas courts, that no question of inter- 
state commerce is involved; commerce consisting in the trans- 
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portation of commodities, and not in their sale. Ex parte Koeh* 
Iter, 30 Fed. Rep. 869. And as the construction placed upon a 
State statute by the courts of the State is held in the present 
case not open to review by the Federal Courts, inquiry into the 
interpretation of the statute, its construction and the question 
of interstate commerce are summarily disposed of. TuUisy. 
L, E, 6f W. R. R. Co., 275 U. S. 348; R. R. v. Paul, 173 U. S. 404. 

The really serious question involved is this: "Can a State 
license a foreign corporation to do business within its limits, 
and after money, time and labor are expended by the company, 
in good faith, pass such legislation, after the granting of the 
license, as will produce such a result as that involved in the 
present case ? The consideration of this proposition is not 
indispensable to a review of the case, as at the time the license 
was issued to the Waters-Pierce Oil Co. an anti-trust law ex- 
isted, which was as much violated by the company as the one 
subsequently passed was; but we consider the question, for the 
reason that it has been so persistently discussed in connection 
with the present case. A license issued to a foreign corpora- 
tion for valuable consideration, even though construed as a con- 
tract, is always subject to such reasonable violation, at the 
hands of the State, as a proper exercise of the police power may 
effect. Metropolitian Board of Excise v. Barrie, 34 N. Y. 657; Stone 
V. Mississippi, loi U. 8. 814. A State cannot by any grant estop 
itself from a free and unrestricted exercise of its police power. 
Beer Co. v. Mass,, 97 U. S., 25, and the passage of an anti-trust 
law is held to be such an exercise of this power. Munn et al. v. 
State of Ills., 94 U. S. 77. Hence the passage of an anti-trust law 
affecting the rights held by a foreign corporation under a license 
previously granted is valid. 

And further, the law seems clear to the effect that the word 
citizen as used in the Federal Constitution, § 2, Art IV, and in 
the XIV amendment does not apply to corporations, hence the 
plea respecting equal privileges and immunities is of no avail. 
PaulY. Virginia, 8 Wall. 168, Pembina Co. v. Pennsylvania^ 125 U. S. 
181. The great questions involved in this case are compara- 
tively free from controversy among the authorities. The sur- 
prise manifested in current publications at the decision arises 
chiefly for the reason that exactly such facts have not occurred 
before to which our supreme tribunal could apply the well 
established rules of law. 
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RECENT CASES. 

Appeal— Skrvino ••Casb"— City of Garden City v. Merchants' and 
Farmers' National Bank of Dansville, N. Y.. 6o Fed. (Kan.) 823.— The 
records of the lower court show that after the judgment had been rendered 
the court extended the time of the defendant for making and serving a case 
to the 33d day of March, 1897. On the 33d further extension was made. 
Defendant claims that the case made was not served within the time fixed by 
order of the lower court. Held, that a time for serving such ** case " expired 
March 21, at midnight, and a case served under an order made March 22 
would not be served in time. 

In King v. Stevens &* Agnew, 5 East 244, Lord Ellenborough said •* that 
the words * to and until' may be either inclusive or exclusive, according to the 
manifest intention of the persons using them." The cases of Montgomery v. 
Reed, 69. Me. 514; Thomas v. Hatch, 3 Sumn. 178, 179, andZ>^ Haven v. De 
Haven, 49 Ind. 296, hold that the word "to" is exclusive, while Gottleib v. 
The Fred, IV. Wolf Co,, 75 Md. 126, a case in many respects parallel to the 
present case, holds that the word *' to " is inclusive. In the cases of Bellhouse 
V. Miller, 4 Hurl. & Nor. 120; Isaac v. Royal Ins, Co, L, R„ $ Exch. 296. 
and Thomas v. Douglas, 2 Johns Cases 225, hold that the word •* until," which 
is synonomous with ** to," is inclusive. 

Arrest — Justification— False Imprisonment— Snead v. Bonnoil, 63 N. 
Y. Sup. 553.— -Officers, suspecting felony, made an arrest without a warrant 
and found a concealed weapon in possession of the party, for which misde- 
meanor he was subsequently fined. Failing to get proof of felony, they 
charged the plaintiff with carrying concealed weapon after he had been in jail 
34 hours beyond the time when he was entitled to discharge upon bail, had 
they made such charge at once. Held, false imprisonment. Van Brunt, P. J., 
and Ing^aham, J., dissenting. 

As to justification for arrest in that a concealed weapon was found, the 
majority opinion follows Murphy v. Kron, 8 N. Y. St. R. 230. "You cannot 
arrest a man merely because, if all were known, he would be arrestable." 
Even admitting justification, they held that, owinap to the said 24 hours* over- 
time, the case was within the rule laid down in the Six Carpenters* Case. 8 
Coke 146, thus deeming the officers trespassers ab initio. The dissenting 
judges held that the detention was not wholly illegal and that an arrest made 
by an officer without a warrant for a misdemeanor committed in his presence is 
not a false imprisonment. 12 Am and Eng, Ency, 726, 740; Meservev, 
Folsom, 20 Atl. 926. They contended also that it was against public policy 
thus to hamper the police m the exercise of their discretion. 

Attorney and Cubnt— Lien— Weatherford v. Hill bt al., 56 S. W. 
Rep. 448.— Claim for attorney's lien on land assigned as dower. Held, where 
attorney obtains partition of land he acquires no lien for his fees on the part 
set aside for his client. Bunn, C. J., dissenting. 

This ruling is in strict conformity with the decisions contained in Hershey 
V. Deo, VaL, 47 Ark. 86; Gil son v. Buckner, 44 S. W, 1034. Nevertheless, in 
Brown v. Biddle, 3 Tenn. Ch. 6x8; Wilson v. Wright, 72 Ga. 848, the lien 
was recognized. It was also extended in England by 23 and 24 Vict., ch. 127 
and 128. 

Bills and Notes — Irregular Indorsement —> Carrinoton v. Odom, 27 
Sou. Rep. sio (Ala.).— Where defendant endorsed a promissory note before 
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delivery. Held, be it subjected to only tbe oUigatioiis of an endorsee, nnless 
it is sbown by oral eridence (whicb is beld admissiMe) that be execnted it as 
maker. 

Tbe antborities are hopelessly at variance oo the qnesdon of anomaloits 
indorsements; some courts holding such an endorser a joint promisor or surety. 
McGuirf V. Botworth, i La Ann 248. Pennsylvania regarding Hens as a 
guarantor. Sc/tollenber^er v. Nelif, 28 Pa. St 189. The Connecticut court 
holds in Perkins v. CatTin, 11 Conn. 213, that the nature of the indorsement 
is to be proved by oral evidence, while in Wrizhi v. Morse, 9 Gray 337. the 
presumption that he intended to be an ori^naf promisor seems to oe conclu- 
sive. The difficulty of canyin^r out the intention of the parties and at the 
same time preserving the certainty and exactness of commercial instruments, 
possibly accounts for the conflict among the courts. 

Constitutional Law — Bankruptcy — AuMoiry — Barclay v. Barclay, 56 
N. E. 636.— Plaintiff in error brings record to the Supreme Court claiming 
that proceedings, resulting in a decree of alimony, should have been stayed in 
Circuit Court until adjudication on a bankruptcy petition, and also claiming 
that Section 12 of Article II of the Constitution: " No person shall be impris- 
oned for debt, etc.,'* has been violated. Held, that there was no error com- 
mitted by the Circuit Court. 

The question as to whether alimony is a *'debt" within the meaning of a 
statute providing for relief from such debts by a dijK^harge in bankruptcy, 
seems to be undecided. A decree for alimony and costs is a provable debt un- 
der Bankrupt Act of 1898. In re Van Or den, 96 Fed. 86. Alimony is not a 
debt. Noyes v. Hubbard ^ 15 L. R. A. 394. Nor is it a "debt" within the con- 
stitutional inhibition of imprisonment for debt, and the defendant may be held 
to answer for contempt in default of payment. Pain v. Pain, 80 N. Car. 322; 
Chase v. Ingalls, 97 Mass. 524. Failure to pa^ alimony as directed by order 
of court is no ground for imprisonment. Wigluman v. Wightman, 45 lU. 
167; St e Her v. StelUr, 25 Mien. 159. 

Constitutional Law— Dentistry— Examinations— Knowles v. State, 45 
Atlan. 877 (Md.).— By a legislative act all persons wishing to practice dentistry 
in Maryland were required to pass an examination given by a State board of 
examiners. By a clause in the act the board was allowed to waive the exami- 
nation at its discretion. Held, that such an act was constitutional. 

As to the constitutional right of a State to reouire examinations of this 
kind there can be no doubt. Dent v. W, Va., 129 N. S. 114; Singer v. State, 
72 Ind. 464. The point of controversy in the case was whether the right to 
waive the examination by the board was not conferring upon it unreasonable 
and arbitrary power, thus making it come under the decision as laid down 
in Yiek Wo v. Hopkins, 118 U. S. 356. The court reached its decision on the 
idea that the spirit and principle upon which the act was passed precluded any 
limit of purely personal and arbitrary power. Williams v. State Board, 93 
Penn. 6x9; State v. Creditor, 44 Kan. 568. 

Corporations— Promoters— Attorney and Client— Freeman Imp. Co. v. 
OsBORN, 60 Pac. Rep. 730 (Colo.). — Where an attorney rendered services to the 
promoter of a corporation, drawing articles of association, by-laws, etc. Held, 
the charge is an indebtedness of the corporation when it comes into existence. 
Bell*s Gas Co. v. Christie, 79 Pa. St. 54; Law v. Connecticut y etc., Ry. Co., 45 
N. H. 370. Contra, Gent v. Manufacturer's Ins. Co., 107 111. 652. 

Corporate Stock— Damages— Evidence— Market Quotations— Sales- 
Wildes BT AL. V. Robinson, 63 N. Y. Sup. 811 (App. Div.). — In an action to 
recover damages for failure to deliver stock according to contract, evidence as 
to market quotations on said stock at a certain time was admitted to show its 
value. Held, inadmissible unless based on actual sales. New trial ordered. 
O Brien and Ingrahm, J. J., dissenting. 
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The court held that a mere bid in a distant market, without proof of 
attending circumstances, is not competent evidence as to value of the property 
in question. Whitney v. Thacher, 117 Mass. 527; Hanna v. San/or d, 20 W. 
Dig. 288." The proper measure of damages was the difference between the 

Srice agreed to be paid and the market value of the stock at the contracted 
ate of delivery. Interest is sometimes added. Gibbons v. U» S„% Wall 269; 
5 Am, &* Eng. Ency, 630. The dissenting judges held that in absence of other 
evidence a reference to a distant market is justified. Gregory v. McDowal, 
8 Wend. 435; Durst v. Burton, 47 N. Y. 167. They also contended that a 
bid is a fair basis of estimation, as it is generally below actual value. 

Divorce— Cruelty— Haight v. Haight, 82 N. W. 443 (lowa),^Ifeid, 
frequent and false charges of adultery made against a wife by her husband 
constitute cruelty for which a divorce may be granted. 

The earlier courts were loath to consider this sufficient ground. False 
charges of adultery and obscene epithets do not constitute cruelty sufficient for 
the granting of a divorce. SAaw v. Shaw, 17 Ct. 189; Harding v. Harding, 
22 Bid. 337. There has been a tendency to change, and now a false and miui- 
dous charge of adultery is generally held sufficient cruelty. Am, Eng, Ency, 
of Law (2a ed.), 9-797, and cases cited there. 

Divorce— Death of Party— Begbie v. Begbie, 60 Pac. Rep. (Cal.) 667.— 
Where defendant in a divorce proceeding died after the rendering of a decree 
of divorce in the trial court and before a hearing in the appellate court (an 
appeal having been granted). Held, the action abated, and the relation of 
husband and wife with the property rights incident thereto was severed, and 
no review could be had. Kirchner v. Dietrich, no Cal. 502; Barney v. Bar- 
ney, 14 la. 189. But see Donner v. Howard, 44 Wis. 82, which intimates that 
upon death of either party pending an appeal from a judgment granting a 
divorce, the appeal would be reviewed for purpose of protecting persons 
whose property interests were affected by the judgment 

ELECTRiaTY— Action for Causing Death— Failure to Insulate Wires 
—Thomas, Administrator, v. Marysville Gas Co., 56 S. W. 153 (Ky.).— The 
defendant supplied the wires of a street railway company with electricity. 
The railway company failed to properly insulate its wires, thus causing death 
of plaintiff's intestate. Held, the Gas Company could be held liable for dam- 
ages. Buchanan and DuRella, J. J., dissenting. 

This is one of the first cases in which this exact question has been decided. 
It would seem on principle that where an article was delivered to the vendee 
he would be liable for damages resulting from it Dixon v. Vales, 2 Nev. & 
M. 202; Foster V, Roper, 11 1 Mass. 10. A person handling dangerous sub- 
stances, however, does so at his peril. Ivhart, Neg. § 851, and thus the 
defendant in handling so dangerous a force as electricity, the nature of which 
is so little understoocTby the public, should have used more than ordinary care 
in seeing that the wires whicn they charged for the Railway Company were 
properly protected. McLaughlin v. Electric Light Co,, 100 Ky. 178. 

Excessive Sentence— Habeas Corpus— De Barav. U. S., 99 Fed. Rep. 
942.— //^///, upon habeas corpus proceedings, a sentence for a longer term 
than allowed by law was void only as to the excess, and discharge was refused. 
There are two rules, one considering the excessive sentence as an entirety and 
wholly void; the other holding only the excess void. The former was held in 
Ex parte Kelly, 65 Cal. 154; Ex parte Page, 49, Mo. 291; and Ex parte Ber- 
nert, 7 Pac. C. L. I. 460; the latter obtains in Alabama, Georgia, Kansas, 
Maine, Massachusetts, New York, West Virginia, Wisconsin, Virginia, and 
the Federal Courts. Sennott's Case 146 Mass. 489, In re Graham, 74 Wis. 
450; People V. Baker, 89 N. Y. 460, and Ex parte. Max., 44 Cal. 579. 
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Ferries— EsTABUSHMSNT by a Combination of Persons for Their Own 
Benefit— Tanner v. Warren, 56 S. W. 167 Ky. i.— A number of persons com- 
bined and bought a boat for the convenience of themselves and their families 
in crossing a stream within the prohibited distance of an exclusive ferry priv- 
ilege. Held, that there was a violation of the privilege, and an injunction 
would lie. Du Rella, J., dissenting. 

It is difficult to see just where the courts draw the line as to what will 
constitute an infringement of a ferry privilege. The cases show that it 
is no infringement for a person to transport his own propertv in his own 
boat. Alexandria, etc.. Ferry Co. v. Wisch, 73 Mo. 655; Trent v. Car- 
ter sville Bridge Co,, 11 Leigh (Va.) 521. One case, at least, hold that 
this right may be even extendi to the transporting of employees, ^ests and 
friends. Hunter v. Moore, 44 Ark. 184. In the case stated the combmation for 
the express puri)ose of avoiding the ferriage was undoubtedly the ground upon 
which the decision was based. 

Fire Insurance— Contract— Poucy — Delivery— Proof of Loss — Waiver 
— Hicks V. British America Assur. Co., 56 N. E. 743 (N. Y.).— A plaintiflTs 
assignor had a conversation with defendant's local agent, and made a contract 
of present insurance for $2,500 upon his property. Two days later said prop- 
erty was destroyed by fire, and before the standard policy was received. 
When notified of the loss, defendant's agent denied that a verbal contract was 
made, but the agreement was conclusively proved in court. Plaintiff suing on 
breach of contract, defendant holds that the verbal contract embraced the 
conditions of the standard policy of fire insurance, which states that a proof 
of loss must be shown within sixty days after the fire. Plaintiff admits that 
he neglected to do this, but claims that the suit being for breach of contract, 
such proof of loss is immaterial. Held, the failure of defendant's agent to issue 
a standard policy and his denial of the contract was not a waiver of defend- 
ant's nght to the provisions of the policy requiring a proof of loss. Landon, 
Werner and Haight, J. J., dissenting. 

In the cases of Angellv. Insurance C^., 59 N. Y. 171, and Ellis v. In- 
surance Co,, 50 (N. Y.) 402, it was held that an aeent had authority to make a 
verbal contract of insurance and that '* recovery of the amount to be insured is 
proper, as damages for the breach of such contract." The court overrules these 
decisions on the ground that they were made before the Legislature had pre- 
scribed a standard policy of fire insurance in the State. 

Judee Werner, in his dissenting opinion, contends that since the agent 
denied Uie verbal contract, plaintiff could regard it as rescinded and sue for 
breach. Stokes v. Afackay, 41 N. E. 496. 

Growing Crops— Attaching Creditors— Case on Shares— Curtner v. 
SvNDOw. 60 Pac. Rep. (Cal.) 462— Where rent for leased land was to be paid 
in a proportion of the crops, and the lessor assigned his interest in the growing 
crops to a third person. Held, as to the assignor's attaching creditors, the 
growing crops were personal property and title passed to assignee. 

Much conflict of authority exists respecting; the question of growing crops. 
Tiedeman Real Prop. § 201 holds the lessor m a cropping contract has no 
vested interest in the crop, as such; his title vesting only after apportionment 
and delivery, to the same effect. Aiken v. Smith, 21 Vt. 181 ; Pickens v. Webs- 
ter, 31 La. Ann. 870, holds the uncut crops under such an agreement subject to 
the lessee's creditors; also does Howard Co, v, Kyte, 28 N. W. Rep. (la.) 609, 
and Lon^ v. Leavers, 103 Pa, St. 517. In support of the present case see Pope 
V, Hurtle, 14 Cal. 403. 

Habeas Corpus— ExTRADmoN— Treaty Stipulations— Cohn v. Jones, xoo. 
Fed. Rep. 639.— *Plaintiff was extradited from Canada upon an information 
charging arson for the burning of a house, further described as in the occupa- 
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tion of a shoe company. In the treaty it was stiptdated that there should be 
-no liability for any but the offense surrendered for. The alleged house was in 
fact a store, the burning of which was statutory arson in Iowa, but not arson 
at all in Canada. Held^ the action of the Canadian authorities in giving over 
the prisoner was conclusive and habeas corpus was refused. 

iNDiAifs— Capaoty to Sue^Ejsctmknt^Johnson v. Long Island R. Co., 
56 N. E. 992. (N. Y.).— Plaintiff, a member of the Montauk tribe of Indians, 
brought action in ejectment on behalf of himself and any members of the tribe 
who would come in and contribute to the expense. Held^ that Indian tribes 
are wards of the State and generally speaking are possessed of only such 
rights to appear and litigate in courts of justice as are conferred on them by 
statue, Vann and Landon, J. J., dissent. 

Where the jurisdiction depends on the subject matter of the controversy 
and not upon the status of the parties, the weight of authority seems to favor 
the right of an Indian to a standing in both the United States courts and the 
State courts. Wiley v, Keokuk, 6 Kan. 94: Yick Wo v. Hopkins, 118 U. S. 
356; Dred Scott v, Sandford, 19 How. (U. S.) 403. 

Internal Revenue— Stamp Tax— Bonds of Saloon Ksspbes— Unitbd 
States v Owens, District Court, E. D, Missouri, Fed. Rep. 160, Page 170.— 
The question presented by the demurrer to the information in this case is 
whether a dramshop keeper's bond, given pursuant to the provisions of the 
State of Missouri, is subject to the stamp tax of 50 cents imposed by the war 
revenue act of 1898 (Inter Alia) upon all '* Bonds of any description, except 
such as may be required in legal proceedings not otherwise provided for in 
this section." 

Hetd, that a bond given by a saloon keeper, as one of the conditions of 
the granting by the State of a license, is an instrumentalitv employed by the 
State to execute and enforce its own laws in the exercise of its police powers, 
and does not require an internal revenue stamp, under the war revenue act of 
1898. The most notable point in this case is tine fact that the Court construes 
the bond as a part of the license. It is a well established rule that the license 
itself is exempt from the stamp tax. The court maintains that the license' 
does not express the entire contract between the State and saloon keeper; but 
that the bond and license taken together, constitute the contract or license, 
therefore, as part of the license, is not liable to be taxed. 

Judgment— Bar— Libel and Slander — Corporations— Union AssoaATED 
Press v. Heath. 63 N. Y. Supp. 96.— The Associated Press had published a 
libel on the Union Associated Press by sending it to itif correspondents. For 
that publication a recovery was had against the Associated Press by the Union 
Associated Press. The defendant in this case was a publisher to whom the 
Associated Press had sent the libel, and he had republished it. Held, that the 
judgment against the Associated Press was no bar to a recovery against him. 
Van Brunt, P. J., and McLaughlin, J., dissenting. 

Though the libel be the same, yet a different publication will give another 
cause of action. Every publication must be regarded as a new and distinct 
injury. Wood v. Pangburn, 75 N. Y. 498. A recovery for the wrong by the 
first publisher of a libel is not a satisfaction for the second publication. Wood 
V. Pangburn (supra). The dissenting justices maintain that the recovery 
against the Associated Press precludes further recovery from other publishers, 
as the act of sending the article, and the actual publication of it by the recip- 
ient, constitute a simple wrong, for which one recovery would be a complete 
satisfaction as to all. Knapp v. Roche ^ 94 N. Y. 329; Lord v. Tiffany, 98 N. 
Y. 413. The prevailing opinion seems supported by the greater weight of 
4iuthority. 
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Landowner's Property in Subterranean Oils and Gas— Ohio Oil Co. v. 
State of Indiana, ao Sap. Ct. Rep. 576.— A statute was passed by the Legisla- 
ture of Indiana restricting the waste of oil and gas by the owner of the soil. 
Held, constitutional and not an interference with the rights of private prop- 
erty. 

In the present case subterranean streams are held to be of the nature of 
things ferae naturae, and that property therein is not obtained until a reduc- 
tion to possession takes place by a confining in vaults, vats or other appropriate 
receptacle. See Comment. 

Landlord and Tenant — Abandonment of Premises — Reletting — Gray v. 
Kaufman Dairy and Ice Cream Co., 56 N. E. 903 (N. Y.).— Action to recover 
two months' rent of plaintiff's premises. Defendant abandoned leased prem- 
ises of plaintiff, who then wrote to the defendant, refusing to accept his offer 
to surrender, stating that he would relet premises on his account and hold 
him responsible for any loss. Defendant did not reply, and an interview was 
held, and an offer of compromise was made. Said plaintiff wrote defendant 
that he had an offer for premises at a lower rental, and asked him if he would 
make good the difference. Not receiving a reply he relet, in his own name, to 
new tenant. Held, that the acts of the plaintiff operated as an acceptance of 
defendant's offer to surrender, as defendant's failure to reply did not create a 
presumption that he had agreed to the reletting. Landon, J., dissenting. 

Where a tenant abandons premises during his term, vnthout fault on the 
part of the landlord, the tenant is liable for the rent, but the landlord must 
relet the premises if possible (12 Am, ^ Eng, Enc. 751). It is hard to see, 
therefore, whv the landlord's reletting of the premises in his own name dis- 
charged the defendant (Locknow v. Hargan^ 58 N. Y. 635). 

Libel and Slander — Subsequent Conduct— Admission of Evidence^ 
Mathews V. Detroit Journal Co., 82 N. W. 243 (Mich.).— In an action, in 
charging that plaintiff and another were found together in a compromising 
position, where the evidence showed this, and earlier acts of intimacy. Held^ 
that evidence of subsequent improper actions of the two together was admis- 
sible. 

The general rule against the admission of proof of subsequent similar acts 
to prove commission of an act by defendant in criminal cases, is, it is said, 
somewhat relaxed where the offense consists of illicit intercourse between the 
sexes. Am,&* Eng, Ency. of Law ^2d ed.) 1-753 and 4. Evidence of subsequent 
improper familiantv is held admissible. Thayer y, Thayer, loi Mass. iii; 
Crane V. Peoplet^S'l^. E. 54, 169, 111. 395; Slale v. Bridgeman, 49 Vt. 202, 
24 Am. Rep. 124; Contra, State v. Donovan, 61 Iowa 278; People v. Fowler, 
62 N. W. 572, 104 Mich. 449; Com, v. Pierce, 11 Grey. 447. 

Life Insurance— Application— False Statements— Poucv —Validity — 
Sternaman v. Metropoutan Liek Ins. Co., 63 N. Y. Supp. 674.— This was an 
action to recover the amount due on a policy issued in reliance on a statement 
contained in the application, and warranted true, which was in fact false, and 
which was written therein, by the medical examiner of the company, who 
knew of its falsity and who by the terms of the application was made the 
agent of the insured party. Held, the policy was void. Spring, J., dissent- 
ing. 

That knowledge by the insured that his statements were false renders the 
policy void, is undisputed. Clements v. Indemnity Co,, 51 N. Y. Supp. 442; 
also, that an insurance company may require that the person conducting the 
examination be considered as the agent of the insured and not of the insurer, 
is well sustained by authority. Bernard v. Association, ^z N. Y. Supp. 527. 
But it has also been held that such stipulations cannot change the facts, and 
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that where a daly appointed agent of the company acts in its behalf, within 
the scope of his authority, as otherwise determined, his acts shall be binding 
on the company. Whited v. Germania, etc,^ Ins. Co,^ 76 N. Y. 415. This lat- 
ter rule seems much more equitable. 

Master and Sbrvant— Pbllow Servant's Nbgligbncb— General Reputa- 
tion^Knowledge of Master— Lambrecht v. Pfizer, 63 N. Y. Supp. 591.— 
A fellow-servant, with a general reputation for incompetency, negligently 
pushed a truck into a shaft and thereby caused injury to the plaintiff, who was 
on a platform elevator below. Heid^ master not liable. 

The court held that the general reputation for incompetency of a servant 
amone his fellow servants was not sufficient to charge the employer with 
knowledge of the same without proof of specific cases of negligence, in which 
respect the plaintiff failed to establish his case. Park v. Railroad Co,, 155 
N. Y. 215. It has been held, however, that ignorance of incompetency tends 
to show negligence on the part of the master and he is liable accordingly. 12 
Am, &» Enz Ency, 912. Cooley, J., seems to favor this idea in Davis v. 
Detroit R, R. Co,, 20 Mich. 124. 

Master and Servant— Injuries to Servant— Instructions— Ribich v. 
Lake Superior Smelting Co., 82 N. W. 279 (Mich.).- An employee was in- 
jured by the explosion of a pot of molten copper which he dumped at a place 
where there was water. Held, that an instruction that it was the duty of the 
master to warn plaintiff that aii explosion might result from contact with 
water, and of the "nature, force, and probable effect " of such explosion, was 
not erroneous as imposing upon the master the duty of foretelling the precise 
result of any possible explosion. The master is not discharged by informing 
servant generally that the service is dangerous. Am, &* Eng, Ency, of Law 
( tst ed,) 14-897. The master should inform servant of dangers likely to result 
from explosion from contact of hot metal with water. McGowan v. La 
Plata Mining and Smelting Co, , 3 McCrary's Rep. ( 393 ). See note to Farmer 
V. Ant, Iowa R, R, Co,, 24 N. W. 895. 

MARmME Torts— Death from Negugence— Law Appucable— RimDEix 
V. La Campagnie, 100 Fed. 655. — Plaintiff's intestate met his death at sea in the 
collision of the La Bourgogne. Negligence was alleged and damages asked 
for. Held, in absence of allegation that death occurred on the ship flying 
the French flag, the tort must be held to have been committed on the high 
seas, to which the local French law is unapplicable and the general maritime 
law, which gives no action for death by negligence, applies. 

This we deem to be a good interpretation of a bad law. Congress should 
fill the gap in the maritime law that Lord Campell's Act did for the common 
law. 

Marriage Settlements- Separation— Vaudity— King v. Mollohan et 
AL., 60 Pac. Rep. 731 ( Kan.).— Where husband and wife by mutual agreement 
separated and made mutual conveyances in consideration thereof. Held, such 
conveyances valid in law. 

The disposition of courts to regard the intention of contracting parties 
and tneir reluctancy to permit the marriage status to be disturbed b^ agree- 
ment of the parties have led to fine distinctions among the authorities. Sir 
William Scott in Mortimer v Mortimer, 2 Hagg. Cous. 318, holding no agree- 
ment binding between married persons in consideration of separation; also 
Parson's Coutr,, p 358, but an agreement to make a settlement for support dur- 
ing such separation is upheld. Wilson v. Wilson, 3 B. & Ad. 743; button v. 
Dutton, 30 Ind. 452. But an executory agreement to this effect before separa- 
tion has taken place will not be enforced. Walker v. Walker^ 9 Wall 743. 
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Municipal Cokforations ^ Nbouoencb — Excavations » Gas — Death — 
Questions for Jury— Corbin v. City of Philadilphia, 45 Atl. Rep. 1070. 
( Penn.).— Where death of plaintiff's son was caused by gas at the bottom of a 
trench on defendant's street, while attempting to rescue another who had 
been overcome by the gas, and there was evidence that the other revived and 
came up tmaided from the bottom of the trench, and that those who went 
down after the deceased came up uninjured. Held^ that the question whether 
the deceased was guilty of contributory negligence was for the jury. Linne- 
kan V. Sampson^ 136 Mass. 506. 

The law has so g^reat regard for human life that it will not impute negli- 
gence to an effort to preserve it, if the effort is made with a reasonable regard 
for the rescuer's own safety. Eckert v. RaUoad O., 115 N. Y. 2a. 

Mitchell J., Green C. J., Pell J., dissenting. That there is no well 
recognized pnnciple of law to sustain the results imived at, only an admira- 
tion for heroism, which has no proper place in the administration of justice. 

Nbws Agencibs — MoNOPouEs — Inter-Ocean Publishing Co. v. Associated 
Press, 56 N. E. 823 (111.).— This is a petition for an injunction to prevent the 
appellee from expelling appellant from membership in the Associated Press 
Publishing Co, for an alleged violation of one of its by-laws forbidding a 
member from publishing any news not obtained from, or with the consent of 
the association. Held^ a provision in the by-laws of a corporation organized 
to gather and sell news to newspapers, and in the contract with the publisher 
of a newspaper, that one receiving news from it shall not receive news from 
any other corporation, which its directors shall declare antagonistic to it, is 
void, as creating a monoply. 

If this decision is followed by other courts it must surely have consider- 
able effect, since it makes news agencies, and other companies of a like nature, 
quasi-public corporations, and as such, subject to the laws govemin|^ them, 
one 01 which is the prohibition of monopolies injurious to the public See 
Comment. 

Oil and Gas Leases — Condition Precedent — Forfeiture — Huggins v. 
Daley, 99 Fed. Rep. 606. — Where a lease was given to bore and work gas and 
oil wells on leaser's land, the consideration being one dollar and a royalty on the 
products obtained, with a forfeiture clause stipulating for the payment of $50 
in case of failure to bore a well within ninety days, it was held that the fail- 
ure to comply by completing a well in ninety days made the lease voidable, 
this being a condition precedent and the whole consideration. 

Such leases are construed against the grantee. Oil Co, v. Fretts, 152 
Penn. St. 451, where the whole consideration is the performance, this makes 
it a condition precedent New Orleans v. Texas &* P. R, R,, 171 U. S. 334, 
and such condition was not relieved by the provision to forfeit $50 for failure 
to comply. Such a lease vests no present title until the condition has been 
fulfilleo, and failure to explore made the lease a nudum pactum. 

Railroads— Wrongful Ejectment of Passenger— Damages— Bader v. 
Sou. Pac. Co., 27 South. Rep. 584 (La.)— Where plaintiff had paid the fare to 
his destination, but was erroneously evicted some distance before reaching 
his destination, and proceeded to walk there instead of taking the next train, 
and was injured. Held, no recovery. 

The doctrine that one injured by the careless or willful act of another, 
must use ordinary care to keep the damages to the smallest amount is car- 
ried, in the present case, to the extent of holding, that if one have money to 
ride, but walks, and is injured, such care is not exercised. Beers v. Board, 
35 La Ann. 1132; Spry v. Ry. Co., 73 Mo. App. 203. 
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RscEivsKs— Bonds— LiABiuTY of Surbty— €rooD Paith^Lester v. Law- 
yers* Surety Co., 63 N. Y. Sap. 804 (App. Div.).--An action, based on a 
receiver's disobedience of an order of the appellate court requiring him to pay 
out money, was brought against the surety on the receiver's bond. Held, 
that the defendant may show excuse for the apparent disobedience. Van 
Brunt, P. J., and McLaughlin, J., dissenting. 

When a receiver disobeys an order of court, his surety cannot be held 
liable unless by express terms to such orders he is brought himself into pri- 
vity with his principal. Thompson v. McGregor t 81 N. Y. 59a; Douglass v. 
How land, 24 Weno. 25. The surety escaped by showing that previous to the 
order of the Appellate Court the receiver nad paid the money m ptirsuance of 
an order of the trial court, which the Appellate Court reverseo. Lovett v. 
Ger, Ref, Church, 12 Barb. 67; Simpson v. Hornbeck, 3 Lans. 53. Whether 
or not said payment was made in good faith is a question for the jury. 

Slander— PRovufCB op Tu^^y— Friedburg v. Nudd, 60 Pac Rep. (Elan.) 
Alt,^Held, in an action for slander, that the province of the jury extends not 
only to determining the language used, but also to construing what it means, 
and instruction is error to the effect that if the jury find certain words were 
used, then they must find slander therefrom. The entire question is held one 
of fact. Royce v. Maloney, 5 Atl. (Vt.) 395; Riddell v. Thayer, 127 Mass. 487; 
Vanderl^ v. Roe, 23 Pa. St. 84. But this doctrine is qualified. Judge Starrett 
dissenting, in Ry, Co, v. McCurdy, 8 Atl. (Pa.) 230. 

Statute of Limitations— Burden of Proof— Gupton v. Hawkins, 35 S. 
B. 229 (N. C). — Where in an action on a bond the statute of limitations was 
pleaded as a defense. Held, the burden of proof is on the plaintiff to prove 
that the statute has not run. Grant v. Burgwyn, 84 N. C. 560; Brice v. 
Brice, 2 Ind. 87. 

Statutes of Limitation— Which (governs— Statutory Liabiutiis— 
Brunswick Term. Co. v. Nat. Bank of Baltimore, 99 Fed. Rep. 635.— /^<f/</, 
in an action brought in Maryland v. defendant bank as a stockholder in an 
insolvent Georgia bank on a liability created by statute, the Greoigia statute of 
limitations and not the Maryland one governs. Brawley, J., dissenting. The 
general rule is that the lex fori controls the remedy, and the statute of limitations 
pertains to the remedy. The statute of the State, therefore, in which the action 
is brought applies. But where the liability is purely a statutory one, it appar- 
ently forms an exception to the rule. The Harrisiurg, 1x9 U. S. 199; jFlasA 
V. Conn., X09 U. S. 371; Fennell v. Southern Kas. R. R., 33 Fed. Rep. 427, 
seems to indicate this. It is dear that no action can be maintained anywhere 
on such a liability when the statute has run against it in the State giving it. 
Krogg V. A. &* W. P. R. R., 77 Ga. 202; Eastwood v. Kennedy, 44 Md. 563; 
Halsey v. McLean, 12 Allen (Mass.) 439; P. R, R. v. Hine, 25 Ohio St 629. 
So it seems only fair, as this case holds, to compensate for this restriction by 
allowing the action to be maintained till it is barred in the State creating it 

Trade-Mark — Corporate Name— Exclusive Right— Hyoeia Distilled 
Water Qo. v. Hvgeia Ice Qo., 45 Atlan. 957 (Conn.). —The plaintiff had 
adopted the word *' Hygeia " as a trade-mark to desig^nate its product of dis* 
tilled water and beverages made therefrom. The defendant adopted the same 
word to designate its products and was sued by the plaintiff for infringement. 
Held, that the defendant could be enjoined. 

This case is peculiar, in tha tthe word " Hygeia" permits of two separate 
and distinct meanings. The word originally was used as the name of a mytho* 
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logical person. Later on it was adopted as a term 83rnonomous with health. 
Under this latter signification, as indicative of quality, the decisions of numer- 
ous cases would clearly have given the defendant the right to use the term. 
Russia Cement Co. v. Z/ Page^ 147 Mass. 211; Ginter v. Kinney Tobacco Co., 
12 Fed. Rep. 782. The facts brought out hy the evidence, however, showed 
that the plaintiff had adopted it under its original meaning, and thus it could 
be used as a trade-mark. Edmonds v. Benl^, Seton (4th ed.) 238; Barrows 
V. Knight, 6 R. I. 434, 

Trust Deed— Attorney's Fees— Turner v. Bager, 35 S. E. 592 ( N. C.)— A 
provision in a deed of trust that a fee of s ^ should be paid for the services of 
an attorney in case of foreclosure. Held, to be invalid as against public policy. 

We have failed to find any direct support for this decision, but the 
doctrine of a long line of decisions respecting the invalidity of provisions for 
fees, in the collection of promissory notes and kindred matters seems to have 
been slightly extended by the present case to embrace the facts involved. 
Bui lard V. Taylor, 39 Mich. 137; Bank v. Sevier. 14 Fed. Rep. 662. 

Vendor's Lien— Waiver— Chastain v. Haines, 27 Sou. Rep. 510 (Ala.). — 
Where complainant sold land, the purchase money of which was all paid save 
^9.00, and he refused to execute a conveyance until the balance was paid, 
which amount, however, was disputed, and the parties formally agreed to 
abide by the decision of arbitrators chosen. Held, that when the arbitra- 
tors decided the amount due to be $5.20 and ordered it paid in seven months 
and an immediate conveyance to be made by the other party, a failure of the 
vendee to pay the $5.20 when agreed revives the vendor's lien for the $89.00 

It seems rather strange that after a proper award by arbitrators that a 
lien for original purchase money should revive; but the present case holds that 
the forejgoing facts are not sufficient to remove the presumption existing in. 
favor 01 the retention by the vendor of his equitable hen for unpaid purchase 
money. Pam. Eg.Jur. 1250. Thompson v. Sheppard, 85 Ala. 611. 

Von) Bonds— Statute Legalizing— Retroactive Effect— N. Y. Life 
Ins. Co. v. Comissioners, 99 Fed. Rep. 846. — ^A county issued bonds to build 
an armory, under a statute subsequently adjudged void. The Legislature 
then passed a statute legalizing the bonds, and giving the bondholders an 
action against the county for their value. 

Held, such statute was unconstitutional as creating a new right rather 
than a new remedy, and was repugnant to the clause in the Ohio Constitution 
against retroactive laws. Where ue natural justice of it is clear, it seems the 
legislature has such power. Board of Education v. State, 51 Ohio 531. But it 
was considered that here the juster remedy would be to recover against the 
property itself. 

Void MuNiaPAL Bonds— Recovery in Assumpset— Travellers' Ins. Co. v. 
Mayor etc., of Johnson Crrv, 99 Fed. Rep. 663. — ^Where a city issued void 
bonds to subscribe for stock to construct a railroad and depot, which were sub- 
-sequently built and the stock delivered and retained, a purchaser of such 
negotiable bonds, payable to bearer, cotild not recover from the city for money 
had and received, since the construction of the railroad and depot on the 
railroad's own property conferred no such direct benefit as would raise an 
implied promise to pay; and the stock retained was void in its hands. 

This is held to be the same in principle as the enhancement of one man*8 
land by improvements made on another^ where no promise is raised. R. R. 
Co. y. Bensley(k64 U.S. App. 115. But where the city receives money or 
property into its actual possession, there can generally tie a recoverv. Read 
V. City 0/ Plattsmouth, 107 U. S. 568; Chapman v. Douglass County, 107 U. 
S. 348; La. V. Wood, 102 U. S. 294. In Parkersburg v. Brown, xo6 U. S. 
487, where void bonds were issued to establish a manufacturing plant, the 
bondholders to follow the property and proceed in rem. 
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THE LAW OF OUR NEW POSSESSIONS. 

Two years ago, it might have been said in general terms 
that the comparatively small state of Louisiana was the only 
part of our country where the Roman Law, and its offspring 
the modern Civil Law, were considered as lying at the founda- 
tion of Jurisprudence. A Louisiana lawyer would often be 
asked: " You have the Code Napoleon down there? " — and then 
he would have to explain what we had that was like the French 
system of law and what we had that was very different. 

But "we have changed all that/' and have assumed the bur- 
den of what we call our new possessions; held by some kind of 
tenure, or in some sphere of influence, and inhabited by per- 
haps twelve millions of people, whose municipal law has been 
largely derived from Roman sources, and demands to be 
studied not only in the analytical but in the historical method. 

In order to understand the present condition of law and 
jurisprudence in our new possessions, it is necessary to begin 
with the history of Spain. We need not dwell on the early 
career of the early Greek, Phoenician, and Carthagenian colonies 
in that peninsula. We may begin with the time of Augustus, 
and may find Spain highly organized under the Roman system 
of municipalities, and enjoying for a long time what was called 
the Roman Peace. The country became highly civilized, and 
distinguished men like Trajan and Martial were natives of the 
province. The law was that of the classical period of Rome, as 
modified by the local situation. It was the law of Gains, of 
Ulpian, of Papinian, applied and extended by imperial consti- 
tutions. 
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In the 4th century of our era, a great change took place 
which has left its impress upon the juristic life and thought of 
both France and Spain, and has in that way influenced the legal 
history of both French and Spanish colonies. The Visigoths, 
or West-Goths, came after the fashion of the time, partly as 
invaders and partly as immigrants who owed in their rude way 
admiration and allegiance to the Roman Empire. They obtained 
possession of the southern part of Gaul and a large portion, at 
least, of the Spanish peninsula. In the 5th century, the Visi- 
gothic Kingdom became practically independent of Rome. 

Under Euric and Alaric II, in the beginning of the 6th cen- 
tury, a codification was prepared, known sometimes as the Brevi- 
ary of Alaric II, a compilation of much importance as a matter of 
fundamental legal history. It antedated by some years the 
Works of Justinian, and in this respect alone possesses consid- 
erable interest. But, furthermore, it was prepared in pursuance 
of the principle of " personal laws " for the use of Roman sub- 
jects of this West-Gothic Kingdom. It contained sixteen books 
of the Theodosian Code, a collection of Novells or new imperial 
constitutions of more recent drte; the Institutes of Gains, com- 
pressed into two books, and sometimes called the Gothic 
Epitome of Gains; some Sententiae or opinions of Paul; some 
portions of the Gregorian and Hermogenian Codes, and finally 
one passage from the writings of Papinian. In this way, amid 
the many chances and changes of this turbulent epoch, many 
of the best portions of the classical law of Rome were pre- 
served, and the Breviary of Alaric II became Roman Law for 
Western Europe, at least until the revival of legal studies in 
the 12th century, when, as Professor Sohm has remarked, "the 
Corpus Juris of the German King was destroyed by the Corpus 
Juris of the Emperor of Byzantium." 

In the 7th century, the Spanish Code known as the Fuero 
Juzgo was promulgated. The name is significant as indicating, 
perhaps, the formation of the Spanish language. It is a con- 
traction of Fuero do los Jueces, which in turn is a modification 
of the words Forum Judicum. We might translate Fuero 
Juzgo, therefore as a guide or code for the judges; or to use 
more general terms, as a system of jurisprudence. Opinions 
very widely differ as to the merits of this work, but it certainly 
presents an interesting amalgamation of Roman Law with 
Gothic or Teutonic customs. 

Passing over some other compilations, we find it probable 
that the jurisconsults of Spain in the 12th and 13th centuries 
began to take part in the general revival of legal studies which 
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had become so extensive in Italy, France and England. In the 
year 1255, Alphonso the Learned, the king of Castile and Leon, 
promulgated the Fuero Real, a treatise upon law, which may be 
considered to bear the same relation to the legal system of 
Spain, at that time, that the Institutes of Justinian bear to the 
Digest of that Emperor. This work was really preparatory to 
the framing and promulgation of the Siete Partidas, one of the 
most important and interesting codes that has ever been pub- 
lished in the course of legal development. This was finally 
promulgated in the year 1348, in the reign of Alphonso II. It 
is divided into seven parts as its name implies, this division 
possibly being an intimation of the seven parts of the Digest of 
Justiniati, and having, perhaps, some reference to the supposed 
sacred character of that number. The Partidas are still worthy 
of careful study, since they are fundamental in the law of Spain 
and her colonies. When the French colony known as Louisiana 
was ceded to Spain, in 1763, the code known as the Partidas was 
introduced and became really a large part of the fundamental 
law of that vast domain. Portions of it were translated into 
French for the benefit of the inhabitants. Some of its provisions 
remained as a part of the law of the state of Louisiana, and are 
referred to in the decisions of her Supreme Court. A transla- 
tion of the principal portions of the work into English was 
made by Messrs. Moreau-Lislet and Carleton, and published in 
1820, with an introduction giving an account of Spanish Law as 
then existing. 

We may mention in passing a code called the Nueva Re- 
copilacion promulgated in the time of Philip II, and the Novis- 
sima Recopilacion adopted in 1805, in the reign of Charles IV. 
Nor should the celebrated code of maritime laws called by the 
Spanish El Consulado, and generally referred to in our law 
books as the Consolato del Mare, be forgotten. This remark- 
able compilation, made by order of the magistrates of Barce- 
lona in the 13th century, is really fundamental in commercial 
and nautical affairs and has obtained a great authority in the 
modem civilized world by its intrinsic merits. 

We may merely notice in passing also the Code of Com- 
merce adopted in Spain in 1829, and may then take up the 
much more recent codifications which are to-day the law of 
what we call our new possessions. 

It is understood that as early as 1850, there were persistent 
efforts made in Spain to revise and codify her laws, but the 
final adoption of such codes was greatly delayed by the fact 
that in the various provinces the local fueros, charters, and 
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customs were highly esteemed and jealously guarded. There 
was not the opportunity to sweep them away that was found in 
Prance with her Revolution and her Consulate, and the new 
codes were only finally adopted after a long delay and with a 
large reservation of local rights and customs. These reserva- 
tions, however, would not, I suppose, aflfect their force in the 
colonies, and so far as our new possessions are concerned^ I as- 
sume that the provisions of these codes are generally obliga- 
tory. 

Taking up these modem codes, their consideration may be 
arranged in chronological order as follows: — the Code of Pro- 
cedure of 1881, the Code of Commerce of 1886, the Civil Code of 
Law of 1889, and the Hypothecary Code, concerning mortgages, 
privileges and their inscription, extended to the islands in 

The Code of Procedure of 1881, which is in force in our new 
possessions, represents the Roman practice under the later 
empire, and is, in theory, the method of procedure which un- 
derlies Admiralty and Equity Practice and what we call the 
Reformed Code Procedure of the present day. It falls into 
two general divisions, the one concerning the "contentious 
jurisdiction", where parties are suing each other contra- 
dictorily, and the other concerning the " voluntary jurisdic- 
tion ", where a party goes into court generally in an ex parte 
way, as for example, to open a succession, to probate a will, or 
to appoint a tutor. The pleadings follow the theory of the 
time of Justinian, and may be substantially stated as a petition 
by plaintiff and an exception or answer by defendant. 

The Code of Commerce of 1886 which likewise prevails in 
our new possessions contains four books; the first treating of 
commerce and commercial people in general; the second con- 
cerning contracts which are especially commercial in their 
character, including mercantile companies, banks, and rail- 
ways; the third treating of maritime commerce and the law of 
shipping; and the fourth making provisions in regard to re- 
spites and insolvencies, and prescription or limitations in com- 
mercial matters. 

The Civil Code, of 1889, which is, of course, a code of private 
law, is an interesting and important work. It is understood 
that Mr. Alonzo Martinez, one of the most distinguished of 
Spanish jurists, was one of its compilers. Its general plan is 
not unlike that of the Code Napoleon and the other European 
codes of a similar character, as well as the civil codes of Lower 
Canada, Louisiana, and Mexico. It follows the division sug- 
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gested by Gains, in the second centnry, when he declares that 
all jnrisprudence concerns persons, things, and actions The 
subject of actions, or the remedies by which persons may vin- 
dicate their rights to things, is, of course, left to the Code of 
Procedure; and in general terms, the Civil Code, therefore, 
treats of persons who may acquire rights in things or property; 
of things or property in which such rights may be acquired, 
and finally of obligations by the effect of which the property 
in things is often gained or lost. 

This Civil Code likewise contains four books. The prelimi- 
nary title treats of laws and their effect and application. The 
first book contains twelve titles, treating of the law of persons, 
whether as citizens or foreigners, as natural or judicial, as 
present or absent, with detailed provisions in regard to the 
relation of husband and wife, parent and child, tutor and minor; 
and general rules in regard to civil status and its proof. 

The second book is divided into eight titles, and treats of 
things; that is to say, of property, ownership and its modifica- 
tions; and considers the subject of property as either immov- 
able or movable; as public or private; as subject to ownership, 
either perfect or imperfect, and to the right of eminent do- 
main; and lays down the rules in regard to its acquisition by 
accession, by possession, and by invention; and concludes with 
the statement of the law in regard to servitudes, whether per- 
sonal in their character, as usufruct, use and habitation; or 
real servitudes, or easements, springing from the legal or con- 
ventional relation of different estates to each other. Rules are 
also given as to the recording of documents which concern im- 
movable property and real rights. 

The third book, containing three titles, embraces the different 
methods of acquiring property or ownership by occupation, 
donation and succession. 

The fourth book, containing eighteen titles, treats of obliga- 
tions, and is an interesting treatise upon that important subject, 
as it presents itself to the mind of the jurist in the latter part 
of the 19th century. It declares that every obligation consists 
in gfiving, doing, or not doing, something; and it recognizes that 
all legal obligations arise either from contract, from quasi con- 
tract, from offense or active tort, from quasi offense or negli- 
gence, and finally, in some cases, from an arbitrary provision of 
law. The different kinds of obligations are discussed, whether 
conditional or unconditional, divisible or indivisible, several, 
conjoint or solidary. It then takes up the subject of the extinc- 
tion of obligations, and states that they may be extinguished 
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hy payment or fulfilment, by the loss of the thing due in cer- 
tain cases, by the voluntary remission of the debt, by confusion 
or merger of the rights of creditor and debtor, by compensa- 
tion, or what we might call set off, and by novation. It then 
proceeds to take up the subject of contracts as one of the prin- 
cipal sources of obligations; the validity of contracts, the con- 
sent of contracting parties, the object of contracts and their 
cause, their interpretation, recission and nullity. The writers 
then proceed to discuss specific contracts, as those of marriage, 
dowry, and the community of goods existing between husband 
and wife; and then the contracts of sale, exchange, letting and 
hiring; rent and emphyteusis, partnership, mandate, loan, 
deposit, aleatory contracts, such as insurance, compromise or 
transaction, suretyship, pledge and h3rpothecation. 

They then proceed to lay down the rules in regard to obliga- 
tions arising in the absence of agreement; firstly, from quasi 
contracts, in which obligations arise from certain lawful acts in 
the absence of an agreement, and secondly, from offenses or 
quasi offenses where obligations arise from unlawful acts, 
whether from active tort or passive negligence. 

The remainder of the work is devoted to dispositions in 
regard to insolvency and the classification of debtors and cred- 
itors as concerns their rights, privileges and preferences; and 
finally to the subject of prescription or limitations, considered 
firstly with reference to the prescription or lapse of time by 
which property and rights may be acquired, and secondly the 
lapse of time by which rights of action are barred or pre- 
scribed. 

The style of the work is very concise and accurate. M. Lev^, 
a French judge, writing in 1890, declares it to be a more scien- 
tific book than the Code Napoleon. Of course, its compilers 
had the advantage of about a hundred years of discussion and 
commentary in continental Europe on these subjects, to say 
nothing of similar work that had been done in the two 
Americas. 

There is a supplemental provision of this Spanish Code of 
1S89 which appears to be interesting and important, and which 
reads as follows: 

" I. The president of the Supreme Court, and the presidents 
of the tribunals of appeal, will send to the Minister of Justice at 
the end of each year a report of the matters which have been 
submitted to them in civil cases; and they will point out the 
defects and difficulties which the application of this Code may 
have revealed to them. They will indicate with detail the con- 
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troverted questions and points of law as well as the articles or 
omissions of this Code which have caused doubt to spring up 
in the courts. 

" 2. The Minister of Justice will transmit these reports and 
a copy of the civil statistics of the same year to the general 
commission of codification. 

"3. After having taken cognizance of these documents, and 
of the progress realized in other countries which may be taken 
advantage of in our own, and of the jurisprudence of the Su- 
preme Court, the commission of codification will formulate and 
address to the Grovemment every ten years a plan of such 
reforms as it may think proper to propose." 

We need not dwell upon the Code of Hypothecary Law 
which appears to have been enacted in Spain in 187 1 and ex- 
tended to the Islands in 1893. It contains an elaborate codifica- 
tion of the law in regard to mortgages of different kinds, 
whether conventional or legal, and the method of recording 
them in such a way as to notify third persons of their exist- 
ence. 

After this somewhat dry statement in regard to the history 
of Spanish Law and its extension to the Islands which we now 
possess as objects either of our ownership or protection, it may 
seem useful to inquire, in the interest of social science, as to 
the future of jurisprudence in Porto Rico, Cuba and the Philip- 
pines. It may be that the example of the Louisiana Purchase 
of 1803 may throw some light upon this interesting subject. For 
more than thirty years before that purchase, the vast domain 
called Louisiana had been a Spanish colony. It is true that in 
the early history of the French settlement, the laws and ordi- 
nances of France and the "Custom of Paris *' had been extended 
to it; but the difference between the law of France and the law 
of Spain, when applied to colonial conditions, was not great 
enough to make any especial solution of continuity. When the 
Spanish took actual possession in 1769, Governor O'Reilly pub- 
lished some rules of practice and some elementary dispositions 
in regard to crimes and testaments; but, as Judge Martin re- 
marks in his history, the transition from the jurisprudence of 
France to that of Spain was not perceived before it became 
complete, and little inconvenience resulted from it because the 
Spanish and the French laws came, to a large degree, from the 
same sources. 

The net result was that when we acquired the Louisiana 
Purchase in 1803, its laws and jurisprudence were quit© similar 
to those that now prevail in Porto Rico, Cuba and the Philip- 
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pines; and the question naturally arose as to what should be 
done. It was considered that no state carved out of this pur- 
chase should ever be admitted to the Union with a Spanish sys- 
tem of jurisprudence in criminal matters. The newly acquired 
territory was divided into two parts by act of Con^^ss, the one, 
called the Territory of Orleans, embracing nearly the same area 
as the present State of Louisiana, and the rest of the purchase 
being erected into the District of Louisiana. The latter having 
few inhabitants, and being settled by emigrants from the com- 
mon law states, adopted the Common Law in the natural and 
normal way. But the Territory of Orleans had a consider- 
able population who had been living for nearly a century under 
a system of private law in civil matters derived from France 
and Spain. The Government of the United States acted very 
wisely in not undertaking to change the system in civil matters 
which had thus become interwoven with the social life of the 
people. It was only in criminal matters that, by the legislation 
of 1805, the Common Law of England was adopted as a basis of 
definition and practice in criminal cases. The law in civil 
matters remained unchanged, and was left to its natural devel- 
opment. 

It is submitted that a similar course should be followed with 
reference to Porto Rico and the Philippines as well as with re- 
ference to Cuba, if we are to have anything to say in regard 
to that Pearl of the Antilles. It is quite likely that some modi- 
fication ought to be made in regard to the definition of crimes 
and offenses and the methods of criminal procedure; but so far 
as private law in civil matters is concerned, there is no better 
system than that represented by the Spanish codes which I 
have attempted to describe. 

No doubt, in past years, in the administration of jttstice in 
these islands, there has been a good deal of malfeasance. But 
such malfeasance should not distract our attention from the 
scientific value of these codes. The best law may be badly ad- 
ministered and may thus become an engine of abuse; but when 
we have good laws, honestly and intelligently administered, 
then we have an ideal condition of jurisprudence. Let us 
hope, then, that no effort will be made to disturb the general 
system of law in our new possessions so far as it concerns civil 

matters. 

William W. Howe. 
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THE EFFECT OF A DECISION SUSTAINING A 
DEMURRER TO A COMPLAINT. 

In the drawing of a complaint it is the duty of the draughts- 
man to make the allegations according to the facts as he claims 
them to be. It '\& prima facie presumed that competent evidence 
will be forthcoming at the proper time to establish their truth 
in case any of them are denied. When a demurrer is filed to a 
complaint the defendant, for the purposes of the demurrer^ 
admits the truth of the allegations thereof. The questions of law 
thus raised are submitted to the court for decision^ If the demur- 
rer is sustained, the plaintiff may usually amend. In that case 
no judgment is entered upon the demurrer. If the plaintiff ex- 
ercises his privilege of amendment, a new fact or series of 
facts are added to the old complaint, or some of the old ones are 
omitted, or an entirely new statement is substituted for the one 
held to be insufficient If the plaintiff neglects to amende 
judgment for the defendant is entered upon the demurrer. It 
is the effect of the decision sustaining such a demurrer that we 
desire to consider. 

If the plaintiff amends within the requisite time it is very 
clear that the case stands as if no demurrer had ever been filed. 
He may then compel the defendant to plead, or he may exercise 
his right of withdrawal. But it may so happen that before the 
plaintiff can amend he will be obliged to pay costs as a penalty 
for his first mispleading and as compensation for the trouble 
and expense which he has caused the defendant. He may con- 
clude not to do this. An instance of this kind is found in the case 
of Brennan v. The Berlin Iron Bridge Company, 71 Conn. 479. In 
that case the plaintiff brought his action for damages said 
to have been caused by the negligence of the defendant 
company, which, as the complaint stated, was building^ 
by contract, a trestle for the Naugatuck Malleable Iron 
Company. In the course of the work the defendant needed 
the services of some extra help. Accordingly, two men 
were loaned by The Malleable Iron Company to assist 
the defendant's workmen. While so assisting, one of 
them, Brennan, was injured. Under the Connecticut practice, 
the case was defaulted by the defendant. The default was 
afterwards opened and the plaintiff was permitted to amend. 
To the complaint as amended the defendant demurred because^ 
upon the facts stated, it appeared that Brennan was in the 
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position of a servant of the defendant and because it appeared 
that he was injured by the negligence of a fellow-servant. 
This was a demurrer which went to the substance of the action, 
and it was sustained by the Superior Court. Afterwards, the 
plaintiff filed, without leave of the court, and without the con- 
sent of the defendant, a substituted complaint. The defendant 
objected to the allowance of this second amendment and asked 
that it be erased. The court ordered the substituted complaint 
stricken from the files, but gave the plaintiff permission to 
amend upon payment of twenty-five dollars costs. He failed and 
neglected to amend, but before final judgment was entered up, 
he filed a notice of withdrawal The defendant, thereupon, 
moved that the attempted withdrawal be disallowed and that 
judgment be entered upon the demurrer. The Superior Court 
granted the motion and ordered that the judgment be entered. 

In a suit between the same parties brought a year after the 
date of this judgment, for damages caused by the same accident, 
the plaintiff adopted for his complaint, the substituted one that 
he had filed in the first case, and which was erased by the court, 
but which he was then permitted to file upon the payment of 
the costs as just stated. This new complaint contained alle- 
gations different from those to which the demurrer had been 
filed, and the new allegations were not demurrable. The de- 
fendant again defaulted the case and claimed upon the hear- 
ing in damages that the former judgment upon demurrer was 
a bar to the prosecution of the second case. The Superior 
Court overruled this claim and rendered judgment for the 
plaintiff to recover substantial damages. Upon appeal the 
Supreme Court held that the first judgment was a bar and 
reversed the one rendered in the second case to nominal 
damages. 

The first effect in that case of the decision sustaining the 
demurrer was to prevent a withdrawal thereafter of the suit. 
No memorandum or opinion was ever filed by the judge who 
disallowed the withdrawal, and this branch of the case was 
never considered by the Supreme Court. We believe that the 
withdrawal was properly disallowed. 

The plaintiff, in filing it, was endeavoring to accomplish 
something in which he ought not to be assisted by the court* 
Such an exercise of the right of withdrawal ought not to be 
favored. He was endeavoring to avoid payment of costs, 
which the court had ordered him to pay, if he wished to go on 
with the case. To allow a plaintiff to withdraw a case after a 
full hearing and determination of such a demurrer, would 
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be to put the defendant to considerable trouble and expense. 
When the parties have framed the issues to be tried and a 
decision has been rendered thereon, it is vexatious for the 
defeated party to withdraw the case, and bring a new suit. If 
a party could bring his case, and submit it to the court for 
decision, and after decision against him, be permitted to with- 
draw it and thus be rid of the adverse judgment, it would be 
not only unjust to the other party, but trifling with the court. 
If he is not satisfied with the decision let him appeal from the 
judgment. 

The Connecticut statute which permits withdrawals is found 
at the end of Section 988 of the (xeneral Statutes, Revision 1888, 
and provides that " the plaintiff may withdraw any action ♦ ♦ 
♦ before the jury have given in their verdict." A verdict of 
the jury precedes the rendition of the judgment So that the 
case was one step further advanced than the verdict of a jury, 
when the withdrawal was attempted. The demurrer admitted 
the truth of the allegations of the complaint for the purposes 
of the demurrer. Upon the argument of the demurrer it was 
the same as if the jury had brought in a special verdict finding 
the facts as alleged in the complaint, and a hearing was had 
before the court as to the judgment to be rendered. A judg- 
ment on demurrer is a final judgment and stands as such, un- 
less the complaint is amended, until it is set aside by appeal or 
proceedings in error. The case had been decided when the 
attempted withdrawal was filed. 

Black says, in treating of the different kinds of judgment, 
that they may be *• for the defendant when the issue raised by 
a demurrer is determined in his favor. This is a final judg- 
ment and disposes of the case, unless leave be granted to amend 
the pleading, or withdraw the demurrer, as the case may be." * 

Swift says: " Pinal judgments are rendered at the termina- 
tion of the suit. They may be rendered upon demurrer, ver- 
dict, default, confession, nihil dicity and nonsuit, i. In demur- 
rers the facts are confessed, and the law only controverted; and 
the court, on determining the question of law, must render 
judgment for the party who has the law in his favor. 2. The 
verdict of the jury ascertains the facts in dispute, and the court 
must render judgment for the party in whose favor the law is 
found."" 

In some states, Connecticut with others, there is no statute 
which governs cases tried by the court without a jury, and there 

1 1 Black on Judgments, sec 13, par. 3. 
•I Swift Dig., p. 783. 
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is some variance in the decisions upon the subject At com- 
mon law in England, the right of withdrawal continues up to 
the time that " the judge has pronounced his judgment" " In 
our Federal Courts it has been held to exist ''at any time before 
the trial is opened to the court." ^ This rule has been adepted 
in Maine, Massachusetts and New Hampshire. In Pennsylva- 
nia " the argument of a demurrer will put an end to the right 
to discontinue."* A plaintiff in Oregon *'is entitled to a volun- 
tary nonsuit at any time before trial." And the court defines 
the word '' trial " to be '' the judicial examination of the issues 
between the parties, whether those issues be of law or of fact."* 

In Moriarty v. Mason, 47 Conn. 438, our Supreme Court ob- 
serves that there are no equities in favor of a party who desires 
to withdraw a case after it has been decided against him by a com- 
mittee, which has made out and handed its report to the counsel 
for the prevailing party. The court held that a withdrawal 
could not be allowed, although the report had not been accepted, 
nor judgment thereon rendered, nor the report filed in court. 

The second important effect of a decision sustaining a 
demurrer to matters of substance, which is followed by a final 
judgment, is that it operates as res adjudkata^ and is a bar to any 
subsequent suit between the same parties for the same cause of 
action. This is so even if a judgment file has never been 
drawn. That document is a mere formula which follows the 
legal determination of the rights of the parties.* 

The term "cause of action " has been defined as "matter for 
which an action may be brought"' But the term is often mis- 
used and misunderstood. A concrete case may s^pre to present 
the subject in a clearer light. In the case of Wildman v. Wild- 
man, 70 Conn. 700, the plaintiff and defendant were brother and 
sister respectively. In a prior suit between them, the plaintiff 
had alleged that the defendant had in her possession, and had 
caused to be recorded, two written documents which purported 
to be deeds conveying certain real estate from the plaintiff to the 
defendant, and which had never been executed or delivered by 
the plaintiff. He asked that the deeds be cancelled and set 
aside. The parties were at issue as to the non-execution and 
non-delivery of the deeds. Upon the trial of this case it was 

* Outhwaite v. Hudson, 7 Ex. Rep. 380. 
^ Johnson v. Bailey, 59 Fed. Rep. 6f i. 

* Kennedy v. McNickle, 2 Brewster 537. 

•Hume V. Woodruff, s6 Oregon 373, citing Alley v. Nott, xii U. S. 472. 

* Clark V. Melton, 19 S. C. 507 ; Ball v. Trenholm, 45 Fed. Rep. 589. 

* Bonvier Law Diet (14 ed.) ** Cause of Action." 
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proved that the deeds were properly executed and delivered, 
but that the property was put in the sister's name to prevent its 
being subject to an unlawful claim which might arise against 
the brother's estate in case of his death, and that the sister with 
full knowledge of the circumstances accepted the deeds and 
that they were utterly without consideration and were after- 
wards treated as void between the parties. During the 
progress of this first trial the plaintiff sought to amend his com- 
plaint, so as to state the facts as they existed, but the trial court 
refused to give him that privilege, and rendered judgment for 
the defendant. In the suit, which was afterwards brought, the 
plaintiff alleged the facts as they really were. The defendant 
pleaded the former judgment in bar alleging that the causes of 
action were the same, and the Superior Court sustained the plea. 
This judgment was aiSrmed by the Supreme Court. The causes 
of action in the two suits were held to be identical. 

A cause of action involves an essential right belonging to th^ 
plaintiff and a corresponding essential wrong done by the de- 
fendant. The right and the wrong may each be simple or 
complicated. In either case there is but one essential right 
and one essential wrong. The subordinate facts which go to 
make up this right and this wrong are not themselves separate 
causes of action. 

In negligence cases the plaintiff, when defeated once, cannot 
state his case in a different way claiming other acts of negli- 
gence for the same accident. The judgment in the first action 
is a bar to any subsequent suit There is but one injury, and 
the plaintiff can have but one cause of action against the 
defendant. That cause of action is entire and cannot be split 
up into several causes of action. The plaintiff having litigated 
that cause of action in his own way cannot have another day in 
court.* 

The other requisite of a judgment in order that it may 
operate as a bar to another suit for the same cause of action be- 
tween the same parties, is that the judgment should be upon the 
merits. 

An argument upon a demurrer to a complaint, which sets up 
a certain state of facts from which it appears affirmatively that 
the plaintiff has no ground of recovery, is a trial of the case 
upon its merits, and a judgment sustaining the demurrer is a 
judgment on the merits.'* 

It frequently happens that a defendant files an answer 
which sets up matters in confession and avoidance of those 

» Burritt v. Belfy, 47 Coon., 327. 
" AUey V. Nott, iii U. S. 475. 
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alleged in the complaint, and that this answer is demurred to 
by the plaintiflE, and the demurrer sustained. Courts have made 
a distinction between a judgment rendered upon such a de- 
murrer sustained, and one rendered upon a demurrer to the 
complaint. The ground for the distinction being that in the 
former case the defendant has admitted for all purposes the 
truth of the allegations of the complaint by not having denied 
them, and that the judgment sustaining a demurrer to the 
answer leaves the case without any answer and that thfe judg- 
ment is really rendered either upon default or by confession. 

There are a large number of cases, in which it has been held 
that a judgment rendered upon a demurrer for want of material 
allegations in a complaint is only conclusive upon the identical 
state of facts alleged, and that such a judgment does not pre- 
vent another action wherein the material facts are supplied, 
although the suit is for the same cause of action. In other 
words, if the facts are stated in a different manner in the second 
action which is not demurrerable, it is maintained that the 
former judgment is not a bar. It is admitted that it would be a 
bar had the former judgment been upon pleadings and proofs. 
The case of Wiggins Ferry Company v. O. & M. Ry., 142 U. S. 410, 
is an example of this class of cases. But we believe, when a judg- 
ment is rendered sustaining a demurrer tt> a complaint, not for 
any want of material allegations, but because, upon the posi- 
tive allegations therein contained, it appears that the plaintiff 
has no right to recover, that such a judgment is a bar to any 
subsequent suit for the same cause of action." Such a demurrer 
does not raise issues which are technical or merely formal, but 
ones which go to the merits of the action. It is the same as if 
the defendant in the former case had denied the truth of the 
allegations of the complaint and atrial had taken place, and the 
court had found all the allegations of the complaint true, and 
made a finding in the exact language of the complaint, and then 
the defendant had claimed that though the facts were as the 
plaintiff alleged, still he has not entitled to recover. The plain- 
tiff would have no cause to complain because the court had 
found the facts just as he claimed them to be. 

Does the fact that a judgment was rendered upon demurrer 
prevent its being a bar or an estoppel ? Nemo debet bis vexari pro una 
et eadem causa, is a most salutary maxim, and as a rule of public 
policy should receive a liberal construction. It matters little 
how the facts are art ived at, whether by trial or by an agreed 
statement, or by an admission of their truth. A plaintiff surely 

» Gotild V. EvansviUe. etc., R. R. Co., 91 U. S. 532-534- 
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ought not to object that the facts are of record just as he has 
alleged them to be, and as he permits them to remain, when 
final judgment is rendered upon them. 

If this is not so, a plaintiff, having been defeated upon a sub- 
stantial demurrer and without further amendment, suffering 
final judgment to go against him, may bring a second suit, 
changing slightly the allegations, a^d will be entitled to another 
trial, and if defeated again, may bring a third suit, and so on 
indefinitely, until prevented by the statute of limitations. 

It is the duty of the plaintiff to allege all the facts connected 
with the transaction in his original complaint. After the 
demurrer is sustained he may generally amend. If he fails 
and neglects to embrace the opportunity, it is presumed 
that he desires to stand upon the facts as he has alleged them. 

We think a judgment, rendered upon a demurrer to positive 
facts which appear in the complaint, is, and ought to be, as 
binding as a judgment after verdict finding those same facts. 
Where a demurrer is interposed and sustained because of lack 
of allegations, then the judgment is not upon the merits, and 
is not a bar. But where a plaintiff sets up certain positive facts 
and asks the court for a determination of his rights thereon, 
and a demurrer properly raises the merits of the case, a final 
judgment upon those merits ought to be binding upon both 
parties and prevent further litigation upon the same cause of 
action between them. It should prevent the plaintiff from 
stating his facts in a different way and having another trial 
thereon. He is presumed to have alleged them correctly in his 
first action, otherwise courts will become tribunals to try 
mooted and imaginary, instead of actual, questions. 

Gould, in his work on Pleading, says: "A judgment ren- 
dered upon demurrer is equally conclusive (by way of estoppel) 
of the facts confessed by the demurrer, as a verdict finding the 
same facts would have been; since they are established, as well 
in the former case as in the latter, by way of record. And facts 
thus established, can never afterwards be contested between 
the same parties, or those in privity with them."" The princi- 
ples here sought to be maintained are supported by several 
decisions, and by at least two writers of text-books.*' 

1* Gould on Pleading, chap. IX, part i, sec. 43. 

"Gonld V. Evansville R. R. Co., 91 U. S. 543; Alley v. Nott, iii U. S. 
475; Bissell V. Spring Valley Township, 134 U. S. 225; Lamb v. McConkey, 
(Iowa) 40 N. W. 77; Coffin v. Knott, 2 Green (Iowa) 582; Kleinschmidt v. Bin- 
zel, 14 Mont. 31; sc. 43 Amer. St. Rep. 604; Strain v. Illinois Central R. R. 
Zq, (Miss.) 18 So. 847; Bigelow on Estoppel (5th ed.) p. 56; I VanPleet*s 
Former Adjudication, p. 322, sec 109. 
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Suppose a man brings his action for damages caused by in- 
juries resulting from the negligence of a railroad company, 
and in his complaint it appears that he is a servant of the de- 
fendant and was injured by the negligence of a fellow-servant, 
and that the defendant filed no demurrer but defaulted the case 
and had a hearing in damages. In that hearing, suppose the 
court had found the facts in Ihe exact language of the com- 
plaint, and had rendered judgment for the recovery of nominal 
damages. Would not such a judgment be a bar to any subse- 
quent action for that injury ? We understand the diflEerence be- 
tween such a judgment and one upon demurrer to positive facts 
alleged, to be that upon the sustaining of the demurrer leave 
is usually given to amend. But if the plaintiff fail to amend, 
either of his own election, or because the court refuses to allow 
him to do so, and he suffers final judgment against him, and 
fails to appeal, he then stands upon the same footing as in the 
case of judgment on a hearing in damages and is precluded from 
again putting the defendant to the annoyance of another suit 
for the same injury. He has had his day in court, litigated 
his case in his own way, and had it decided. 

If the demurrer had been overruled and the defendant had 
failed to plead over, judgment would have gone for the plaintiff 
on demurrer overruled. It makes no difference whether the 
plaintiff in that case could have recovered substantial damages 
or only nominal damages, the effect would be the same, and the 
plaintiff would have been precluded from bringing another 
action for the same injury. 

Our conclusion, therefore is, that after a substantial de- 
murrer to affirmative allegations in a complaint has been sus- 
tained, the plaintiff by failing to take advantage of his privilege 
to amend, and to make his original action good, has waived his 
rights. The judgment becomes conclusive upon him, and is a 
bar to any subsequent suit for the same cause of action. 

Seymour C. Looms. 

New Haven, June i8th, 1900. 
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The following editors have received election to the Journal 
Board: Harold Ridgeway Berry, Edward Thomas Canfield, 
Osborne Atwater Day, Charles Tressler Lark, John Thomas 
Smith, Eliot Watrons. At the regular meeting of the Board, 
held on June 15, Cornelius Porter Kitchel was elected Chair- 
man and William Henry Jackson, Business Manager. 

The Illinois Supreme Court has again emphasized the fact 
that the legislature can not regulate matters of sentiment and 
taste. In the case of Ruhstrat v. People, 57 N. E. (IlL) 41, the act 
recently passed by the State legislature, prohibiting the use of 
our national flag for any commercial purposes or as an adver- 
tising medium, comes up for decision, and the court holds it 
unconstitutional. The court bases its decision on legal 
grounds; that it unduly interferes with personal liberty; that 
it does not tend to promote the health, safety or welfare of soci- 
ety; that it violates thte 14th amendment; and that it is discrim- 
inative. The case stands on debatable ground, but perhaps is 
not so doubtful as it would be, were it Congress instead of the 
State legislature that had passed the law in question. The 
power that created our flag and laid down rules for its official 
use, logically at least, ought to have authority to say how it 
shall be used. That such regulations are a reflection on our 
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people, and that they are dealing with a subject best left to 
the individual common sense, is not now the point The power 
to regulate the use of that which is given the people should not 
be denied, if the people have not the ability to regulate it them- 
selves. Such regulation does not discriminate unless you can 
call forbidding what is wrong discrimination. The whole mat- 
ter anyway is malam prohibition and not malam in se. The per- 
sonal liberty of no one is interfered with. Those bounds only 
are set which create liberty, but do not limit it, and more 
remotely the safety of society is increased, unless we can 
believe American patriotism so dulled as not to take offense 
at what may almost be called an unholy use of our flag. But 
all this is more applicable to the general government than 
to the States. The flag belongs to the people of the United 
States, and only to the citizens of the individual States as they 
are citizens of the United States. To the United States gov- 
ernment would seem to belong the right to legislate on this 
subject While the whole matter should more properly be left 
to the good taste and sentiment of the people, for there is an 
adequate remedy for the more violent abuse of the flag, yet if 
the time does come, which God grant may never be, when such 
legislation may be necessary, we see no unsurmountable ob- 
stacle to prevent such an act from being held constitutional. 
Until then it is well this act has been held unconstitutional in 
the State courts. 

EXTENSION OF THE CONSTITUTION TO PORTO RICO. 

We approach with considerable diffidence a review of the 
kindred cases. Ex parte Ortiz^ loo Fed. Rep. 955, and Goetz Bros. 
V U. S. (not yet reported), involving the extension of the Con- 
stitution over Porto Rico, because of the intricacy of the prob- 
lem, the importance of its solution, and the contrary results 
reached by the learned judges. In the first, Lochren, J., held 
that the Constitution ex proprio vigore extended to Porto Rico, 
but refused to release Ortiz because he was tried and convicted 
before the ratification of the treaty ; in the second, Townsend, J., 
in deciding that duties could be collected in New York on goods 
imported from Porto Rico, reached the conclusion that the Con- 
stitutional provision as to uniformity in duties, imports and 
excises does not apply. Both are able expositions of their 
respective views ; Ex parte Ortiz being discussed in the light 
of general principles, and Goetz Bros, v. U. S. more analytic- 
ally, with a fuller review of authorities and historical prece- 
dents. 



Digitized by 



Google 



COMMENT. 397 

The ultimate question is, can the United States, a govern- 
ment of enumerated powers, granted expressly or impliedly by 
the Constitution, — and possessing none other, — govern territory 
as to foreign nations a part of the United States and yet to 
which the Constitutional limitations do not apply ? It is clear 
there is no such express provision. It only remains, therefore, 
to consider, is it necessarily implied ? and upon this, opinions 
will differ so long as ideas of the meaning, purpose and scope 
of the Constitution differ. 

Preparatory to an aflSrmative inference, Townsend's, J., first 
proposition is that mere acquiring of the soil does not enlarge 
our Constitutional boundaries. That mere temporary acquisi- 
tion by conquest does not is abundantly supported by Fleming 
V. Page^ 9 Howard 603. But the next deduction that the status 
of Porto Rico depends not upon the sovereignty of the land, but 
upon the status of the inhabitants, gives rise to some doubt. It 
will be remembered that the Constitutional provision is that all 
duties, imports and excises shall be uniform throughout the 
United States. The limitation apparently is one of place and 
not citizenship, so that even if the Porto Ricans are not citizens, 
the New York importers might claim it as the privilege of a 
citizen. It is of the first importance, therefore, to ascertain if 
Fleming v. Page^ supra^ is authority for making the status of the 
country depend upon the status of its inhabitants. That case 
decided (i) that territory could not be acquired merely by con- 
quest, (2) but could by treaty or legislative act, (3) that Tampica 
being in the exclusive possession of the United States by con- 
quest was a part of the United States as to foreign nations, but 
was not an integral part of the Union. This is simply equiva- 
lent to saying Pretoria is not a part of the British Empire 
merely because the British war power controls it. The case of 
Porto Rico presents some points of difference especially in 
being held by treaty, and the real question as to whether a 
treaty stipulation leaving to Congress the determination of the 
civil and political status of its inhabitants, keeps Porto Rico 
from being included within our Constitutional boundaries, is 
still left open. Therefore it does not seem to follow as an illa- 
tive consequence that the status of the islanders is decisive 
of the status of the island itself. Conceding that Porto 
Ricans are not citizens, may not Porto Rico still be a part of 
the United States? The inhabitants of Tampica never lost 
their Mexican citizenship, while their city was for all purposes 
no longer a part of Mexico. This was in war. But in the 
Alaskan treaty the uncivilized tribes are expressly excepted 
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from the privileges and immunities of citizens, yet it has never 
been broached that their lands were not part of the United 
States. Porto Rico was ceded to the United States. These 
seem to show that the status of inhabitants and the status of 
the land itself are separable. In the plain meaning of words, 
''ceding to " means making a part thereof, but it does not gen- 
erally include special privileges. But owing to the character 
of our government, once it is granted that Porto Rico is a part 
of the United States, all the Constitutional guaranties and 
privileges would seem to follow. 

This would defeat the manifest intention of the treaty, viz: 
to let Congress determine the status. The second proposition 
of Townsend, J., is that the treaty should not be held un- 
constitutional so far as it can fairly be upheld. But it is sub- 
mitted that the only effect would be to take the discretion away 
from Congress and make the status depend upon the Constitu- 
tion with a view to which the United States must be consid- 
ered to have contracted. The ultimate question involves some- 
thing more than the construction of a treaty. It goes to 
the root of the power of governing unhampered by the 
restrictions imposed by the Constitution, rather than 
to the effect of the expression of such power in a treaty 
stipulation. Conceding such was the intent, Lochren, J., 
denies that the United States have any such power. Their 
vitality is drawn from the Constitution from which they derive 
all their powers ? How, then, can they provide by treaty for 
the exercise of a power not subject to the Constitution, without 
which they possess no power ? In other words, his argument is 
that the United States cannot govern at all unless Constitu- 
tionally, and to govern Constitutionally, whether in New York 
or Porto Rico, means subject to the Constitution. If the Con- 
stitution does not extend to Porto Rico, the United States have 
no power to govern it. 

On the other hand, Townsend, J., holds that the power to 
acquire territory without incorporation is an ordinary attribute 
of sovereignty. To deny it to the United States, since acquir- 
ing territory is apt to be a necessity, would be to cripple us 
severely in our foreign relations. Such an intention cannot be 
presumed in the framers of the Constitution. The argument is 
put with great force, and is one that is sure to receive great 
consideration when the question comes before the Supreme 
Court. The great cases of McCullough v. Maryland^ 4 Wheat 
316, and The Legal Tender Cases, no U. S. 421, turned upon this 
very question of implied powers within the scope of the Con- 
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stitution, and not expressly prohibited. But these involved the 
exercise of powers upon which the Constitution was silent; the 
argument against the present contention is that it trenches 
upon inhibited powers. 

Summing up, then, the arguments against the extension are 
(i) the status of Porto Rico depends upon the status of its in- 
habitants, left expressly by the treaty to be determined by 
Congress, and until so determined, must be considered as 
foreign; (2) the clear intention of the treaty was to keep Porto 
Rico from being a part of the United States; (3) such power of 
exclusion is an ordinary attribute of sovereignty, which the 
United States possess. 

In favor of the extension it is argued (i) that treaty cannot 
confer upon the United States prerogatives which it does not 
already possess; (2) that there is no inherent power in a Consti- 
tutional government of governing without the Constitution; 
(3) the Constitution must extend wherever the power of govern- 
ment extends, for without and beyond it, there is no power. 

On the whole we incline to the belief that as a question of 
Constitutional law, apart from considerations of expediency, 
there is no power under the Constitution to govern territory 
outside of the Constitution. To hold that there is such a power 
logically puts Congress, the creature of the Constitution, 
above the source of its power, and gives to the provision for 
making necessary and needful rules respecting territories, a 
potency and application that is denied to the Constitution 
itself, without which the sweeping clause is of no effect. Such 
we think could not have been the intention of the founders of a 
Constitutional government, for it gives to Congress a power 
without control. 

We have refrained from discussing seriatim the cases cited 
because of the serious conflict as to the proper construction of 
the cases involved. It gives rise to some regret, however, that 
Scott V. Sanford^ 19 How. 393, finds no place in Goetz Bros. v. U. S. 
This is a strong case against the position taken by the court, 
and in which Taney, J., with whom eight justices concurred, held 
that there was no power under the Constitution to hold terri- 
tories as colonies. This surely makes against the argument 
that to acquire territory without incorporating it, is an attri- 
bute of Constitutional sovereignty, and comes with singular 
force from the justice who wrote Fleming v. Page^ upon which a 
great part of Goetx Bros, v U. S. rests. 
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RECENT CASES. 

Bankruptcy— AuMONY— Effect Upon— In rb Nowmx, 99 Fed. Rep. 930. — 
Held, arrears in alimony upon which execution had not issued, did not in 
Massachusetts constitute a probable debt which a discharge in bankruptcy would 
bar. This is because its susceptibility to modification prevents its being a 
fixed, absolute liability. Kerr v. Kerr (1897) 2 Q. B. 439; In re LackemeyeTy 
Fed. Cas. No. 7966; In re Shepard, 97 Fed. 187; contra. In re Houston (D. 
C.) 94 Fed. 119, following the Kentucky law; In re Van Orden (D. C.) 96 Fed. 
86, following New Jersey law, and In re Challoner, 98 Fed. 82, the law in 
Illinois. 

Bills and Notes — Innocent Purchasers — ^WRrrrEN Instrument — Denial 
OF Execution— Warman et al. v. First National Bank of Akron, Ohio, 57 
N. E. 6 (HI.).— The bank discounted two notes for appellant and gave credit to 
the payees thereon. In an action by the bank to recover it was held, that in 
order to prove that a bank discounting a note is an innocent purchaser, it is 
not enough to show that the proceeds were placed in the payee's credit, by 
way of deposit, but it must also be shown that the payee was not indebted to 
the bank at the time, and that he has not since then and before notice to the 
bank of the defenses to the note, withdrawn his account Magruder, J., dis- 
senting. 

That tne bank had possession of the notes was prima facie sufficient proof 
that it had acquired them bona fide for value, in the usual course of business. 
Palmer v. Bank, 78 111. 380. Possession of the notes indorsed in bank by the 
payee was prima fade evidence that the bank was their proper owner, and 
nothing short of fraud would have sufficed to overcome the effect of suc^ evi- 
dence, or invalidate the title thus shown. Collins v. Gilbert, 94 U. S. 753. 

Constitutional Law— Due Process— Ordinance as to License for Sale 
OF Cigarettes— Discretion of Mayor— Gundung v. City of Chicago, 20 Supt. 
Ct. Rep. 633. — The city of Chicago passed an ordinance regulating the sale of 
cigarettes and imposing a license tax of $100, the fitness of the applicant to be 
determined by the mayor. Plaintiff was convicted for selling without a 
license. 

Hei>d, not to be a violation of the 14th amendment requiring due process 
of law, the power of the mayor was discretional and not arbitrary as m Yick 
Wo V. Hopkins, 118 U. S. 356, and that also whether a license fee of tioo par- 
took of an excise tax or not, it violates no provision of the Federal Constitu- 
tion, and was authorized by State. 

Constitutional Law — Personal Liberty — ^Advertising Business^-Use op 
Flag— Ruhstrat v. People, 57 N. E. 41 (111.).— The Act April 22, 1899 (111), 
prohibited the use of the national fiag for any commercial purposes, or as an 
advertising medium, and plaintiff was convicted for violation of that act and 
brings error. Held, the act was tmconstitutional. Cartwright, C. J., Wilkins 
and Carter, J. J., dissenting. See Comment 

Constitutional Law — Sunday Labor— Class Legislation— Pbtst v. 
State of Minnesota, 20 Supt. Rep. 666. — The State of Minnesota passed a 
statute forbidding all labor on Sunday except such as was of charity or neces- 
sity, and further provided that keeping open barber shops on Sunday was not 
to be deemed within the exceptions. Under this, plaintiff was tried and con- 
victed for keeping open on Stmday. Held, such act was valid, being within 
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the wise discretion of the State's police power, and was not class legislation. 
Phillips V. Innes, Clark P. 244; State v. Frederick, 45 Ark. 347; Orient Ins. 
Co. V. Daggs, 172 U. S. 557. 

Damages— Torts— Interest on Loss — Recovery— N. Y., N. H. A H. R. R. 
Co. V. Ansonia Land & Water Co., 46 Atl. Rep. 157 (Conn.). — Owing to neg- 
ligence of defendant a section of railroad track was washed away, thus neces- 
sitating an expenditure by plaintiff of a sum A for repairs and a sum B for 
transfers meanwhile. The defendant might have known the amount of A at 
the time of the injury. In an action to recover interest for delay in settlement 
was allowed on A from date of accident; and also interest on B from the date 
the amount became known to defendant. Held, no error. 

Whenever one has knowledge or means of knowledge as to the amount of 
damage another has suffered bv his fault, there is an obligation of prompt 
compensation resting on him, ana the sufferer is not bound to inform him, tm- 
asked, as to the amount of his loss, Under such circumstances if a suit has 
to be brought, damages for the delay may be added. Parrott v. R» R, Co,, 
47 Conn. 575; Hubbard v. R. R. Co,, 70 Conn. 563. As B, the cost of trans- 
ferring passengers and mail, was not a sum definitely ascertainable until the 
bill of particulars was filed, after that date damages for the delay were allow- 
able. Tighlman v. Proctor, 125 U. S. 136; New Haven Steam Saw Co, v. City 
of New Haven, 72 Conn. 276. 287. Not only was the granting of the interest a 
proper exercise of discretionary power by the court, but the plaintiff had a 
right to such allowances. 

Evidence— Oral Testimony— Wrtften Agreement — Dryer v. Security 
Fire Ins. Co., 82 N. W. Rep. 494 (la.).— Where the owner of personal prop- 
erty, being unable to read, was told by an insurance agent that he could move 
his property after taking out insurance without loosing his protection, but the 
written agreement in the policy forbade such removal. Held, the oral evi- 
dence admissible to vary the terms of the written agreement. 

We have found no precedent with facts identical with those of the present 
case; similar decisions have been made, but the statements admitted to vary 
the terms of the written policy were contained in the application. The pres- 
ent case in admitting the verbal declarations of the agent for that purpose 
seems clearly a departure. McComb v. Ins, Co,, 83 Iowa 247; Stone v. Ins, 
Co,, 28 N. W. 47. 

Interstate Commerce— State Regulation— Cleveland, CwaNNATi, Chi- 
cago & St. L. R. R. v. Iixinois, 20 Supt. Ct, Rep. 723.— The State of Illinois 
passed a statute providing that all passenger trains should stop a sufficient 
length of time at the railroad stations of country seats to receive and let off 
passengers with safety. The railroad alleged that local traffic was already 
adequately provided for and such a requirement hampered their through trains. 
Held, it did constitute such a burden; that after local requirements have been 
satisfied, railroads have the legal right to adopt special provisions for through 
traffic, interference with which is unreasonable. 

This case is a good illustration of what is and what is not a direct burden 
upon interstate commerce. The prior cases are collated and this seems to be 
in conformity with them. 

Insurance— Knowledge of Agent— Northern Assur. Co. of London v. 
Grand View Bldg. Assoc, ioi Fed. 77— When an insurance company issues 
a policy containing a condition that it shall be void if there is other insurance 
on the property without consent of the company and unindorsed on the policy, 
and the agent who issues it knew of the existence of the other insurance but 
did not indorse it. Held, such knowledge estopped company from enforcing 
the condition. 
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In Carpenter V, Ins, Co,, i6 Pet. 495, it was held that in order to invoke the 
doctrine of estoppel, the agent must endorse on the back of the policy the con- 
current insurance according to the terms. This decision has never, to our 
knowledge been overruled. It goes on the principle that strict compliance 
with the words of the policy are necessary. In the light of more recent deci- 
sions and now resting on more substantial erounds, the opinion of the court 
seems good. Insurance Co, v. Norwood, 69 Fed. 71, 16 C. C. A., 136. 

Removal of Causes— Proceeding for Probate of Will— Wahl v. Franz, 
100 Fed. 680. — Held, a proceeding for the probate of a will is not a *' suit of a 
civic nature at law or in equity," so as to be cognisable in the first instance by 
the Circuit Court of the United States or removable thereto from a State 
court. 

The real question here is, has the United States Court concurrent juris- 
diction with State courts in an appealed contest as to validity of a wiU involv- 
ing the value of $20,000. and tne parties to which are citisens of differ- 
ent states. Gaines v. Fuentes, 920 U. S. 10, seems to say that the Federal 
Court has such jurisdiction, while the decision in re Frazer, Fed. Cas. W. 
5,068 would seem to hold contra. The point is not as yet fully and satisfac- 
torily decided. 

Statutes— Construction— £au Claire Nat. Bank vs. Benson, 8a N. W. 
Rep. 604 (Wise). — Where a certain statute, rather ambiguous in meaning, was 
judicially construed by the Court of final resort shortly after its passage, Held, 
an inquiry, subsequently, as to whether this construction was right or wrong, 
could not be made. 

The Court takes the position that when a statute is judicially interpreted 
shortly after its passage, tnat such interpretation should be equally noticed by 
the people of the State as the statute itself, hence, this interpretation whether 
correct or otherwise becomes part of the law and can not be inquired into, or 
corrected. State v. Ryan, 74 N. W. 544. The present case seems to go very 
far in the direction of g^iving importance to such decisions ; the general rule 
being that they are strong evidence of the legislature's intention, while in the 
case under discussion such evidence is considered conclusive proof of this 
intention. Potter's Dwarris on Stat, 47-51. 

Strike— Injunction— Combinations of Workmen — Picketing — Equity 
Jurisdiction— Cumberland Glass Mpo. Co. v. Glass Bottle Blowers* 
AssN. ST AL. 46 Atl. 208. — Evidence tended to show that strikers had resorted 
to picketing, had from time to time forcibly interfered with persons seeking to 
be employed in their places, and had also occasionally attacked the property 
of plaintiff. Held, that in such a case a court of chancery has jurisdiction to 
enjoin a continuing trespass or injury to property, though such trespass or 
injury may also involve a crime. 

The court simply ignored the crime involved : '* Picketing" has usually 
been held unlawful. Beck v. Prot, Union, 77 M. W. 13 ; Am, Steel and 
Wire Co, v. Wire Unions, etc, 90 Fed. 608 ; I^ons v. Wilkins, Eng. let. of 
App. 1899 ; Contra, Winslow Bros, Co, v. Building Trade Council, Case 
and Comment, Aug., 1898. '* The decision of the question must depend upon 
the circumstances surrounding each case.'* A permanent jg^uard m front of 
citizens* houses or factories is in itself a nuisance. The interference with 
prospective employees by the strikers warranted an injunction as *' each man 
\% bound to observe the right of the employee and employer to seek employ- 
ment or to employ undeterred by coercive influences.*' 

Tax ON Refbigerator Cars— Inter-State Commerce— Presumption in 
Favor of Assessment— Union Refrigerator Co. v. Lynch, so Supt. Ct Rep. 
631— Plaintiff was a Kentucky corporation, doing a business of furnishing 
refrigerator cars. It had no offices in Utah, and whenever its cars happened tu 
be there, they were in transit or merely to stop or load. Utah laid a tax upon 
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the average number of cars. Held, the state had this right, Amer, Rep, Co, 
V. Hall, 174 U. S. 70 ; and as the complaint did not charge that more than the 
average number of cars had been taxed, it will be presumed that assessment 
was regular. 

War RsviNTJB Tax^Exprbss Companies, 20 Supt. Ct. Rep. 695. Held, 
under the war revenue tax of 1898, making it the duty of every express Com- 
pany to issue a bill of lading, with a one cent stamp duly attached and can- 
celled, the Express Company could raise its charges to meet the tax and thus 
shift the burden upon the shipper. The court grounds its decision on the fact 
that there is nothing in the act that leads to the inference that it is unlawful 
to shift the tax; in fact being an indirect tax, it leads to a contrary inference. 
The reasonableness of the increased charge was not before the court, and the 
right of the Company to shift the burden was decisive of the question. 

But Harlan and McKenna, J. J., in dissenting, held that the act made it 
the duty of the Company to provide and issue at his own expense, the bills 
with stamps attached and cancelled, but that whether the Company could then 
raise its charges to shift the burden presented no Federal question. 

Wills— CouaTXSY—DEVisB to Husband— Elsction— Husband's Adminis- 
tration— Lxgacixs—Kbrxigan rr AL. V. CoNNiLLY, 46 AtL 227.- Testatrix 
devised a life estate in common to her husband and children in a portion of 
her realty, subject to payment of legacies out of rents. Husband, who 
received no other bequest, on failure of her executors, administered her estate 
and received all said rents. Held, that his action showed no election to take 
under the will in lieu of his more valuable right of tenancy by the curtesy. 

The land, at his death, was held subject to the payment of the legacies, 
although he had received a sufficient amount in rents to satisfy them, as he 
did not receive said rents as administrator c. /. a. The burden of showing 
election rests on the party asserting it Worihmgton v. Wigonton, so Beav. 
67, 74. The mere acceptence of an appointment as an executor will not in 
general be deemed a waiver of curtesy. TyUr v. Wheeler, i6o Mass. so6, 
35. N. B. R. 666. 
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BOOK REVIEWS. 

Probate Reports Annotated. By George A. Clement Vol. 4. Baker, Voor- 
his & Co. New Yoric, 1900. Sheep, pp. 767. 
Probate Reports Annotated seem to contain a collection of well selected 
cases with good notes. The work should prove of special value to probate 
judges, who in the majority of the districts are men who are unversed in the 
law. This series which is published annually, are made up of the leading 
decisions, which apply to the varied and important topics upon which a pro- 
bate judge must render a decision. A good feature of^the notes is that tnev 
caution uie reader as to the possible existence of local statutes upon which 
the decision may be founded. 

Readings in the Law of Real Property. By George W. [Kirchwey, Nash 
Professor of Law in Columbia University. Baker, Voorhis & Co., N. 
Y., 1900. Canvas, pp. 555- 
Professor Kirchwey's work can hardly be r^;arded as a text-book, but as 
set forth in the preface, a series of readings. This collection of extracts, 
which are charmin|^ly written can be most profitably read by the student in 
connection with his regular work in the subject of Real Property. The his- 
tory and development of such branch of this important subject is briefly but 
skiUfully treated. The author's aim has been to make this work render the 
service performed by the second book of Blackstone's commentary. Prof. 
Kirchwey has endeavored to omit the obsolete doctrines and deal with the 
law "as a vital thing having actual relation to the life of the community.** 
The fact that Professor Gray of the Harvard Law School has assisted in the 
work, adds much to its value. 

Lawson on Expert and Opinion Evidence. Second Edition, T. H. Flood & 
Co., Chicago. 

The favor the first edition met with and the adjudications since are the 
best reasons for this work. We concur that the text writer should eluci- 
date principles as well as cite cases. In all of the author's many publications 
this has been the aim and the result clearness and certainty. The table of 
rules is certainlv a great help to the student or practitioner, and we hope 
other writers wiU follow the author's lead in this re^>ect Of the subject and 
the execution, not much need be said, the ability of the author and the im- 
portance of expert and opinion evidence speak for themselves. There is no 
one subject that has jumped into more permanent prominence than expert 
evidence, and the author's treatment of it is clear, logical, satisfying and withal 
succinct. 
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